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K BOITPOCY O MIOHATHUU ®YHKIN ITIPABA

[lonstTne ¢yHKUMHA TpaBa OYEHb MHOTOCTOPOHHHM W MHOTOTPAHHBIM  BOIPOC,
OJIHOBPEMEHHO C 3THM, OH BE€CbMa OJHOPOJCH, TaK KaK OMPEACIICHUU ITOTO TMOHSTHS MEXIY
YUEHBIMH IIAPUT JOBOJBHO peKoe equHCTBO. OHO COCTOMUT B TOM, YTO MOHATHE (PYHKIUN MpaBa
COKpBITO B €ro poJIM M Ha3HaueHuH. YueHswlii-paBoBen Kyapsisue B. H. B cBoeil crarbe
«O mpaBOIMOHUMAHUY 3aKOHHOCTHY OMKCHIBAT Ha3HAUYCHHUE TIPaBa CIEIYIOIIMM 00pazom:

«Ero ocHOBHOE Ha3HAaYyeHHE COCTOMT B CO3JaHUM U OOECHeYeHUM, VTOH YacTu
OOIIECTBEHHOTO TMOPsIIKa, B KOTOPOH 3aMHTEPECOBAHHO, HApSAYy C JIPYrUMH CyOBeKTamu,
rocyJapcTBO M KOTOpas B COOTBETCTBHM C OINPEACISIIOIIMMU €ro {IpaBOBBIMH HOpPMaMu
Ha3bIBaeTCs NpaBonopsakom» [1, c.6].

JlocTukeHue onpeaeseHHOro MPaBOIMOPAIKa B Pa3IMYHbBIX OOHICCTBAX U TOCYIapCTBax
MOET OCYIIECTBIISITHCS TO-PA3HOMY.

B olmiectBax, rae 1oOMUHUpPYET U 00OCTpSAETCS KIACCOBBIM aHTArOHM3M IPaBOMOPSIOK
obOecrieunBaeTcs MyTeM pPA3IMYHOTO pPOJa TIOAABICHUN (IPEACTABUTENCH, HE SIBISIFOIIUXCS
SJUTOW JaHHOro oOmecTBa. B oOmecTtBax, OCHOBOM KOTOPBIX SBJISIETCS KJIAaCCOBOE
COTPYAHUYECTBO YCTAHOBJICHUE MPABOIMOPSAKA OCYLIECTBISAETCS IYyTEM YydeTa HHTEPECOB,
COJIUJIapu3Ma W KOOpPAMHAUUMU LeJIed pas3IMYHbIX \CIOE€B MW TPYII HACEICHUS, a TaKkKe
KOMITIPOMUCCOB.

Takum o6pa3om, MOHATHE O (PYHKIUAX \[IpaBa, €ro pojii OyJeT COBEPIICHHO pPa3HBIM,
0/IHaKO B 21 Beke MojieNb MPaBOBBIX TOCYAAPCTB MPEBAIUPYET, CIEIOBATEILHO PACCMOTPEHUE
NOHATUS (PYHKUMH TpaBa OyJeT akTyaflbHO B KOHTEKCTE COBPEMEHHBIX COIMAIbHO-TPABOBBIX
MOJIETIEN.

B konTekcTe TemMbl MOHATHS QYHKIUIT TpaBa, a 3HAUYUT U €ro Ha3HAuUCHUsI Helb3s 3a0bIBaTh
u ero pomu. [IpaBoBen AbapamoB B crathe «lloHsTHE (yHKIMIA TpaBa» MUCAT CIEAYIOIIEE:
«DyHKIMS [TpaBa B €€ KJIACCHUECKOM MOHUMAaHHUH IMPEJICTaBIseT cO00M eMHCTBO IBYX MOMEHTOB:
a) ponu mpaBa B oOmIecTBe;0) OCHOBHBIX HAIPABICHHIX €ro BO3JCHCTBUS Ha OOIICCTBEHHBIC
otHomeHus. [lomoOHbIM “rmoaxon, npemioxkennbiii T.H. Pagpko cuHTE3Wpyer, B CYIIHOCTH,
B3IJISIbl  YUEHBIX, ‘KOTOpbIE JAHHYIO KaTerOpui0 CBOJST K OJHOMY W3 BBILICYKa3aHHBIX
KOMIIOHEHTOB. TaKk |HEKOTOpble aBTOPbl MNpU oOmpeAereHUH (DYHKIUI MpaBa aKIEHTUPYIOT
BHUMaHHe Ha'\ ux «poneBom» acmekre. [lo wmuenmro lO.I'. Tkadenko, mox ¢GyHKIUSIMH
mpaBa Cclelye? IOHMMaThb KOHKPETHYIO pOJIb TMpaBa [0 OpraHu3aluyd OOIIECTBEHHBIX
oTHomeHu#» [ 2, c.71 ].

['oBOpst 0 poy npaBa B ynpaBJIEHUH COLMYMOM, BaXKHO BBIJEIUTh, YTO IPABOTBOPYECTBO
JIOJI’KHO OCYIIECTBIISATHCS TOIBKO rocyaapcTBoM. Jlake oOIIecTBeHHbIC 00BEIMHCHHSI HE MOTYT
MIPUHUMATh y4acTHE€ B JAHHBIX IPOLlecCcaX, TaK KaK OHU SBJISIFOTCS 3JIEMEHTaMH, aBTOHOMHBIMU
OT TOCYJapCTBEHHOTO MEXaHW3Ma, CO3JAI0TCS 0€3 ero CaHKIUH W pPemarT MpoOJIeMbI |
KOH(JIMKTBI, KOTOPBIE 0 KaKOT'0-TO BPEMEHU UTHOPUPYIOTCS MEXaHHU3MOM IrOCyAapCcTBa.

VYTBepxKAeHUE BBIIIE OTHOCUTCS TOJBKO K JIEMOKPATUYECKUM TOCYAapCTBaM, Tak Kak B
TOTAJIUTAPHBIX M ABTOPUTAPHBIX PEXKUMaxX CYIIECTBOBAJIO Kakoe-TH0O OJHO OOIIEeCTBEHHOE
00beIMHEeHNEe, KOTOpoe He 0a3MpoBAIOCh HA MPHUHIMIAX TUTI0Apaiu3Ma U UMEI0 MOHOIIOJHIO,
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(akTHUeCKUM TpaHCHOPMUPYACh B TOCYJApCTBEHHBIN NPUIATOK U MOCTEHNEHHO CPALIUBAsICh C
rocyJapcTBEHHbIM ammaparoM. OOIIeCTBEHHbIE OpPTraHU3allMd M OOBEAMHEHHUS CO3JaHBl JUIs
3aIUTBl HHTEPECOB I'PAXAAH U IaXKe OT MOCATaTeIbCTBO I'OCYAAPCTBA, HO 3TO HE OTMEHSAET TOTIO
¢dakTa, 4TO TrOCyIapcTBO €CTh MPABOBOH M MOJUTUYECKHHA MOHOIIOJIHUCT, T.K. TOJIBKO €My
CBOMCTBEHHA HOPMOTBOPYECKAs ACATENbHOCTh. ClIeJ0BATEIbHO FOCYAAPCTBO IOHUMAET IIPAaBO U
ero (pyHKIMHM Kak 3JIEMEHT BO3ACUCTBHS, OCOOEHHOCTh STOrO NMOHMMAHHUS TpaBa COCTOMT B
B3aMMO3aBUCUMOCTH TIOCY1apCcTBa M IPaBa, TaKk KakK MpaBO UCXOIUT OT TOCYAApPCTBA U Oe3 Hero
HE CYIIECTBYET, HO TPABO OINpeleisieT CheuupuKy ACATENbHOCTH M XapaKTePUCTHKY
rocygapcta B uenoM. [IpaBo Taike oOiajgaer TOJBKO €My HPUCYLUIMMM COLUAIbHBIMU
byHKIMAME.

IIpaBoBen B.B. JlazapeBa ompexenser (QyHKIMM NpaBa Kak OCHOBHbIE HalpaBJICHUS
BO3/ICUCTBUSl HAa OOILIECTBEHHBIC OTHOLICHMS, OOYCIOBJICHHBIE CYITHOCTHIO M COIHAIBHBIM
Ha3Ha4YCHWEM TIpaBa B KU3HM oOmectBa [3, ¢.223]. DyHKIMM TpaBa XapaKTEPHU3YIOT
NeSITeIbHOCTh M HEMPEPHIBHOCTh PETYISTUBHOTO BO3JCHCTBUS IpaBa Ha OOIMECTBEHHBIC
oTHouieHHdA. [Ipm 3TOM B HMX, 3a4acTyl0 OTPaKaeTcsl CyIIECTBO, HEKas IPHpONa Ipasa,
00yCIIOBJIEHHAs CTPOEHUEM OOIIECTBA U B3aMMOOTHOLIECHUSMH Pa3IMYHbIX COMUAIbHBIX IPYII B
COLIMYME, €ro MOJIUTUYECKUX U APYrux obpazoBaHui. DyHKIMK IpaBa - ITO\TO, YTO BBIPAXKAET
NOTPEOHOCTh B CAaMOM €ro CYIIECTBOBAaHMM WU IPUPOJE KaK COLMAIBHOFO sABIEHUS. B 3Tnx
(GyHKLUAX pean3yeTcss Ha3HaueHUe MpaBa, IOCPEICTBOM UX PEIIAIOTCs3a/1a4uM, CTOSALINE MIepes]
annaparom rocyaapctsa. Cozaepkanue 3TUX QyHKUUN MOXKET ObIfb COBEPILEHHO pa3JIMYHBbIM B
3aBUCUMOCTH OT CYIIHOCTU TOW WJIM MHOM NPaBOBOM CHCTEMbL U OT OCOOEHHOCTEH KaXKIoro
KOHKPETHOI'O rOCyJapcTBa.

Takum o00pa3oM, Ha OCHOBAaHUM BBILICTIEPEYUCICHHOIO BO3MOXHO IPEICTaBUTh
(GyHKIMM NpaBa KaKk BHYTPEHHE, IIPUCYIIIEE TOJILKO MpaBy sSIBJICHUE, ONIPEIEISIEMOE POJIbIO ITpaBa
U NOHSATHEM O IIPaBe€ B KOHKPETHOM COLMyMeE, MpejelaBiisdolniee coOoi IiiaBHOE HalpaBieHUE
€ro BO3JEHCTBUS Ha OOBEKTUBHYIO peaJbHOCTb M  BbIpaXkarollee CBs3b IIpaBa C
NeHCTBUTENIBHOCTBIO B MpuHIMIE. DyHKINHU [pABa CIIOCOOCTBYIOT MO3HAHUIO CYIIHOCTH IIpaBa
U TIPEIOTIPEACTISIOT COIepKaHUe U BUABI (DYHKITMHA PAa3IMYHBIX TPABOBBIX SBICHUU.

Beimie onucanbsl pasnuuHble NOHMMaHMA (YHKUMN NpaBa, OHM BCe B TOM WM MHOMN
CTENEeHM OJHBI, CaMO/IOCTaTOYHbI U @BTOHOMHBI, TaK KaK COJEpPKaT JBa BaXKHBIX dJIEMEHTa IS
(GyHKLIMU MpaBa B MPUHILIKIIE — 3TQ POJIb U MpaBa B 0OIIECTBE U HAIIPaBIEHHE €ro BO3ACHCTBUS
Ha O0IIeCTBEHHbIE OTHOLIEHMUS,

OnHaKko CTOMT OTMETMTbH, YTO JaHHbIE MOHMMaHUsA (YHKIMH mpaBa oOpallaioT Harle
BHUMaHUE TOJBKO Ha CONUAJbHBIN acleKT MpaBa, B HUX HE YUYTEH BaXKHbIH (uiocopckuit
anemeHT (pyHkiuu npasa, € Touku 3peHus ¢unocodpun GyHKIMS €CTh «BHEIIHEE MPOSBICHUE
CBOWCTB Kakoro-in00. '00beKTa B KakoW-TO cdepe oTHOmeHHUi». CymHOCTh (YHKIHU Kak
HAy4yHOW KaTeropiu,BbIpakaeTcs B TOM, YTO OHA BBIPAXKAET OTHOLIEHUE OAHOIO IIpeaMeTa K
JIpYroMy, TakKe\M MpaBO Ha IPAKTHKE B3aUMOJIEHCTBYET C OOILIECTBOM, Kak OOIIECTBO C
IpaBOM, MOIYHHSAACH 3aKOHAM, HCXOAALIMM OT MEXaHHM3Ma rocyjgapcTBa. Takum oOpazom
onpezenedye "PyHKIMM IpaBa Kak HalpaBjeHHE IPaBOBOIO BO3IEHCTBHS Ha OOIIECTBEHHOE
OTHOILIEHHUE B JIOOOM CIIyuyau CHIIBHO JIOKAJIM3UPYET U CyXKaeT MoHATHE O QyHKI MU mpasa. s
Oojiee IIMPOKOTO TMOHUMaHHUS (DYHKUIMM TpaBa KOPPEKTHEE HCIONb30BaTh (HOPMYIUPOBKY
OOBEKTHBHON peaJbHOCTH, YeM OOIIECTBEHHBIX OTHOIICHUH, MOCKOJIbKY OOBEKTUBHAS
pealbHOCTh OXBAThIBAET HAMHOTO OOJBIIUN paanyc MPaBOBOTO BO3AECUCTBHS, CIEI0BATEIBHO
HOHATHUSA 0 QYHKLHUAX MpaBa Pa3InyaloTCs HE TOJBKO B 3aBUCHUMOCTHU OT CUCTEM, Ie IeHCTBYET
Ta WJIM WHas IpaBoBas 6a3a, HO M MOHUMaHUEM MaclITada U TpaHyIl UX JAeUCTBUS.

HenocpencTBeHHOE BO3JEHCTBUS MpaBa OCYLIECTBISIETCS YEPE3 PA3IUYHBIE BHUJBI €TI0
byHkui. AHanu3 (QyHKUMHA TpaBa Kak €IUHOW IEJIOCTHOW CHCTEMbI IMO3BOJISIET HE IMPOCTO
CTPYIIIUPOBATh, YIOPSIOUYUTH 3HAHUS IPU U3YUYEHUH OTAENbHBIX (yHKUIMH. Takoi aHanu3 naet
IpUpalieHne 3HaHUW, TO3BOJISIET Ty0)Ke, MOJIHEEe MOHSATHh COJAEpKaHHME KaKIOW n3 (QyHKUUH.
M3BeCTHO, YTO BO3MOXXHOCTH TIO3HaHMUSA OCTAlOTCS Majdod(p(EeKTUBHBIMU, €CIM OHHU
OTPaHUYMBAIOTCS YPOBHEM €IMHUYHOCTH, €CIIU 3@ OTAEIbHBIMU 3JIEMEHTAMH OHU HE CTPEMSITCS
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BBISIBUTh UX cHCTeMY. B peanbHOI kM3HM QYHKIMM MpaBa HE CYIIECTBYIOTM30JMPOBAHHO APYT
OT Jpyra, OHM TECHO B3aMMOCBSI3aHBI MEeXAy co00il. Hu o7Ha U3 HUX He MOKeT OBbITh M3y4YeHa
JIOCTaTOYHO INTyOOKO M MOJHO O3 BBIACHEHMS €€ B3auMOJCHCTBUA C APYFUMU (YHKLHUAMHU, T.€.
0€e3 TOro, 4YTo0bI U3Y4UTh €€ B CHCTEME.

Taxkum o6pazom, eciau NOJABECTH UTOr 000 BCEM BBILIC.IEPEYUCICHHOM, TO HOHATHUS O
(GyHKUIMAX TpaBa OJHOBPEMEHHO M MPAKTHYECKU TOXKICCTBCHHBIH B 3TO K€ BPEMs COBEPILICHHO
pas3JInYHbI, TOXIECTBEHHbI, TAK KaK IPaBO B pa3IMyHbIX “(DOPMYIHUPOBKAX IOHATUH O €ro
(GYHKIUSAX BBICTYHAET TEM 3JEMEHTOM, KOTOPBI BO3ACHCTBYET Ha OTHOIICHHS WM JK€ Ha
O0BEKTHBHYIO PEAbHOCTh, DPA3JIMYHBbI, TaK Kak .pYHKLIMA IpaBa MOXXET CYyLIECTBOBaTh B
Pa3IMYHBIX CHUCTEMaxX M MMETh B PAa3IMYHBIX CHOTEMAX CBOIO HEMOBTOPHMYIO (OpMy, Takxke
(GyHKLUS IpaBa MOXKET IOHUMAThCS HE TOJIBKO'B y3KOM IIPAaBOBOM KOHTEKCTE, OHO MOKET UMETh
OYCHb LIMPOKHE T'PAHMIIBI, TJIe peub UAET 00 \00bEeKTUBHON JEHCTBUTEIBHOCTH U PEATbHOCTH H
I7le I'paHb IIPaBOBOIO BO3JEHCTBMsS Ha “OTHOIIEHUS B COLMyME 3HAuuTelbHO Oousbulie. Bee
NPaKTUYECKOE JICHCTBHE TIPaBa CBOAMTHOS K €r0 (PYHKITHSIM.
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