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®OYHKIIU TPABA B OTHOIIEHUU I'OCYJAPCTBA:
INOHATHUE U KIIACCUPUKALIUA

Cmamws nocesiwena (hyHKyusmM npasa 6 OMHOWEHUU 20Cy0apCcmea U Ux Kiaccugukayuu.
Paccmompenvt pynkyuu npasa é konmexcme ps0a 6HewHUx pakmopos. B cmamve npusedenul
OoehuHuyuu npasa u 20cyoapcmed ¢ MoOUKU 3PEeHUs PA3IUYHbIX NPaBo6edo8 U UCMOPUYECKUX
Oesimeneti. Buvloenenvl mpu ocrogononaeaiowue QYHKYuU npasa 6 OMHOULeHUU 20CYOAPCHIBE.
Coenanvl 66160061 OMHOCUMENLHO COOMHOWIEHUA Npasa U 3AKOHA, 8 3a8UCUMOCTN.Om
UCNONIL3YEMBIX 20CYOAPCMBOM MEMOO008 OCYUeCMEIEHUs 20CY0apCMEeHHOU ACTIU.

['ocymapcTBO M 1paBO SIBISIOTCS. BaXXHbIMHU 3JIEMEHTAMM Bcell “HEjI0BEUECKOU
LMBHIN3aLUU. B HEKOTOPOM CMBICIIE OHM SIBJISIFOTCS IIOPOKIACHUEM JIpYL Apyra. be3 npasa He
MOJKET CYILECTBOBATh FOCYJapCTBO, O€3 roCyaapcTBa HE MOXKET CYILICETBOBATH MpaBo. Takum
00pa3oM MOXHO CeJaTh BBIBOJ O TOM, YTO Ha JAHHOM 3Talle pa3BUTHIA TOCYAapPCTB B MUPE H
BCEH 4YEJIOBEYECKON LMBUIM3ALUMU B I1I€JIOM, NIPaBO U IOCYAAPCIBO INPEACTABISAIOT €IUHBIN
OpPTaHU3M CO CBOMMH OCOOEHHOCTSIMH, CTPOCHHEM U CYIIIHOCTHI), '@H HEepa3AeiIbHbI U HE MOTYT
CylIecTBOBATh Ipyr 6e3 apyra. O1HaKo, HaXOAICh B €AMHON BETKE Pa3BUTHS, HHCTUTYTHI IpaBa
U TOCYJIapCTBa 3a BCE BPEMs CBOETO CYIIECTBOBAHUS HE HOTEPSIIN CBOIO MHAMBUAYAIBHOCTD U
MIPOJIOJKAIOT CBOM TIOJOTBOPHBIN CUMOHO3.

Jnis nanpHeimiero paccMoTpeHust (GyHKUEINIIpaBa B OTHOLIEHUWH TIOCyIapcTBa, UX
MOHATHUS U KJIacCU(UKALMKU, HaM HYXXHO, MpeXKae \BEEr0 ONpeeuTCs ¢ TEM, YTO Mbl OyaeM
[10/Ipa3yMeBaTh 107 TOCYAapCTBOM U IIPaBOM:

A. 0. Mopposues nonaraert, 4ro «I1paBo*= 31o 00ycioBiIeHHas NPUPOI0i YeTOBEKa U
o0IIecTBa, BBIpAXKAMOMIAsi CBOOOTY JTHMYHOCTH ‘M YTBEPKAAOUIasi CIIPaBeIMBOCTh, CUCTEMa
peryanupoBaHus OOIECTBEHHBIX OTHOMICHHM, KOTOPOH MPUCYIIIe HOPMATUBHOCTH, (hopMalIbHas
ONpEAENEHHOCTh B O(QUUHUATBHBIX \UMCTOYHMKAX U O0ECIEYEeHHOCTh BO3MOKHOCTHIO
roCy1apCTBEHHOIO PUHYXACHH.

A. b. Benrepos npysdepxuBaercsi MHeHUd, 4To «IIpaBo — 310 MMeromast OOJbLIYIO
COLMAJIBHYIO IEHHOCTb 4 PCRYMITHBHAs CHCTEMa, KOTOpas C MOMOIIbI0 (OpMaIbHO
YCTAHOBJICHHBIX WJIM 3aKPENNEHHBIX HOPM (TIpaBHJI OBEJCHNS ), BBIPAKEHHBIX B HOPMATUBHBIX
aKTax, CcyAeOHbIX (TipelfgfeHTax, JApyrux ¢opMax U O0OECHEUYEHHBIX BO3MOKHOCTHIO
rOCyJJapCTBEHHOLE ITPUHYKICHHUS, BO3ICHCTBYET Ha OOLIECTBEHHBIE OTHOIIECHUS C LIEJbI0 UX
yIopsA0UeHHS; ‘€ Tabuin3aluy MO0 COIMATbHO HEOOXOAMMOTO pa3BUTHs» [1].

KpoMme\onpenenenuii JaHHBIX BBILIE CYLIECTBYET €lle HE OAMH JECATOK MOJO0OHBIX
oTpeIeICHU N, WHU pa3InyHbl B CBOUX (DOPMYITHUPOBKAX, BOKAOYIIPHOM HaOOpe U MOJ00HBIX
acreKgrax, HQ BC€ OHM TOXJ/IECTBEHHBI M CX0XKU B KOHTEKCTE TOTO, YTO MIPABO MPEACTABIAETCS
PEerySiATOPOM, KOTOPBIM CBOEH JesITEeIbHOCTHIO PETYIMpPYeT OOIIECTBEHHbIE OTHOILEHUS, B
YACPHOCTH, BO3JEHCTBYET Ha rOCYAapCTBO, IPeodpasys ero B TO, YTO YCIOBHOE TOCYIapCTBO
MO>KeT OO0l MpenCTaBIATh B KOHTEKCTE €ro TOCyJapCTBEHHOTO amrmapara, OTHOIIEHUS K
rpaxaaHaM U CTPOCHUH CUCTEMBI B LIEJIOM.

Takum o0Opa3oM, Mbl ONPEAETIIIMCH C TIOHATHEM IIpaBa M MOXEM IEpeuTH K
OIIPEAEIIEHUIO IOHATHS FOCY1apCTBa B KOHTEKCTE JAHHOI'O UCCIIEJOBAHMS.

B 6Gonee macmrabHOM IUIaHe TOJ MHCTUTYTOM TOCYJapcTBa pas3lIMuHble AHTHYHBIE
UCTOPUKHU U (pUII0cO(pBI TOHUMAIN KOCMOC, BCEJICHHYIO, IPUPOAY M OOIECTBO B COBOKYITHOCTH.
Ecnmu yenoBek B NOHMMaHMM JApeBHErpedeckux (uioco@oB ObLT CBOMM HHAWBUIYaIbHBIM
KOCMOCOM U TPOCTOPOM JUIsi COOCTBEHHOTO CO3HMIAHUSI W Pa3BUTHUs, TO TOCYIApCTBO —
COBOKYITHOCTh KOCMUYECKHX MPOCTPAHCTB.

[To Luuepony, rocynapcTBo — 3TO HapoJ, HO HAPOJ HE JI000e COeTUHEHUE JIIOCH, a



COEIMHEHUE MHOTUX JIIOJIeH, CBSI3aHHBIX MEXIy cO0OH coriacueM B BOIIpOcax MpaBa U
0OIITHOCTBIO UHTEPECOB [2, c. 184].

EcrecTBEeHHO, YTO MOHATHE O FOCYAAPCTBE MEHATIOCH U 3aBUCEIIO0 OT KOHKPETHOTO IIEPHO/A,
STIOXH U IPYrUX NOA0OHBIX (haKTOPOB. B acriexTe cBoel CyIIHOCTH, B CBOEM HAa3HAYEHUHU U CBOCH
pPOIM TOCYJApCTBO €CTh IMOPANOK OPraHU3aLMU JIIOACH JUIsl WHCTUTYLHOHAIN3ALUN CBOEU
KU3HEACATEIBHOCTH. Teoa0ru BUAEIN B TOCYAApPCTBE ONPENCICHHBIN MOPSIIOK, YCTAHOBICHHBIN
60roM Mepapxu4ecKuid mopsaok. Takum 00pa3oM, roCyaapCTBO €CTh COBOKYITHOCTh MHCTUTYTOB,
KOTOpBbIE YIIOPSIIOYMBAIOT U PALMOHATM3UPYIOT )KU3Hb JIFOJIEH Pa3IM4YHbIMU CIIOCOOAMH, OJJTHUM U3
TaKOBBIX U SBJISETCS MPABO C €ro (PyHKIMAMHU.

Tenepsp, KOr1a Mbl OIPEICIUIUCH C TIOHATUEM U CYIIHOCTBIO TOCYIapCTBa, Mbl MOKEM
MPECTYNUTh K PAaCCMOTPEHHIO (DYHKIMI MpaBa B OTHOLIEHWM TrocydapcTBa. VcTopuaeckui
OTIBIT IGMOHCTPUPYET HAM, YTO JUIs CBOETIO CYIECTBOBAHUS rOCYIAapCTBO, KaK OPFAHU3aMNMs,
HyXmaetrcst B nipase. [IpaBo oopMisieT CTPYKTYpY TOCYIapcTBa M PErylupyeL.BHyTpeHHIE
B3aMMOOTHOIICHHSI B TOCYZApCTBEHHOM MEXaHH3ME, B3aUMOOTHOIICHUS N\MEKIY €ro
OCHOBHBIMH 3BeHBsIMH. [locpeacTBOM IpaBa 3aKperuistioTes popMa rocyapcTBa, yCTpOHCTBO
roCy/IapCTBEHHOIO anmnapara, KOMIETeHIIUS TOCYAapCTBEHHBIX OPTaHOB W JIQJKHOCTHBIX JIHII.
[IpaBo co3naer OpUIUYECKHE TapaHTHH MPOTHB BO3MOXKHOHM y3ypHAlWW BIACTH OJAHON W3
BeTBel BilacTU. TakuM 00pa3oM, OTHOIIEHUS MEXIY TIOCyIapCTBEHHBIMH CTPYKTypaMH
MOJIy4aloT MPaBOBOE PETYIUPOBAHUE, PEBPAILAIOTCS B IPABOOTHQUIECHUSI.

KonkperHoe Bo3zeiicTBUE MpaBa Ha TOCYAAPCTBEHHBI MEXaHHU3M MBI TaKKe MOKEM
YBHJIETh Yepe3 HaOOp pa3IuYHbIX OOIIECOUATBHBIX ()YHKIMH:

1 DxoHomuueckast PyHKIHS OCYIIECTBIISACTOS HA MPAKTUKE MTyTEM PEryJIHMpPOBAHUS U
perIaMEHTHPOBAHUS X035 UCTBEHHBIX CYOBEKTOB IKOHOMHUECKUX OTHOILICHHUI B KOHTEKCTE
OTIEIFHOTO TOCYAAPCTBA U COOTBETCTBYIOUICTOMIPHMCHEHHS CAHKIIMH 32 HApyIICHHS 3aKOHA.

Takum oOpa3oM pgaHHas (QYHKIES |\ \CBOMM CYIIECTBOBAaHHEM CO3JIa€T YETKO
pernmaMeHTHPOBAaHHYIO CUCTEMY OTHOIICHHI B'¢depe IKOHOMUKH.

2 TTonmtuyeckast GyHKIMS MpaBd OSYIIECTBISIET PErVIAMEHTUPOBAHUE U YIIOPSIOYMBAHUE
OTHOIIIEHUH CYOBEKTOB MOIUTHYECKOINC(EPHI, TaKKe PETYIUPYIOTCS OTHOIICHUS WHAWBUAA U
rOCyJapcTBa, FTOCYIApCTBA M HAPOAAMJIIH 7K€ OTHOIIICHHUS BHYTPH T'OCYJAPCTBEHHOTO allliapaTa.

Taxm 06pazom, Co31aeICYETKOE CTPOSHUE MOIMTHYECKON CHCTEMBI, TOAYNHEHHOM 3aKOHY.

3 KomMmmyHUKaTUBHASIND VHKIIMSL B paMKaX TOCYapCTBa BBIMOJIHSIET POJIb CBSI3YIOIIETO
3BEHAa MEXJY OOBEKTOM W ‘CyOBEKTOM MOJUMHEHHsS B KOHTEKCTE OTHOLICHWH WHAMBUIA C
rOCyJapCTBOM, TOCY@PCTBa C HAPOJIOM WIIM K€ OTHOLICHHS B KOHTEKCTE TOCYAaPCTBEHHOTO
ammapara. SIBIICSINQIHONW W3 BaXHEWIIHMX, TaK KaK JIO00E COBPEMEHHOE M IPAaBOBOE
roCyJapcTBO NOApa3yMeBaeT Hajluuue OOpaTHOM CBSI3M MEXIy CyObeKTaMH M O0BEKTaMHU
MMOAYMHCHUAN, NI 7 TIPEAOTBPAICHUA POCTAa PA3JIMYHBIX PAAUKAIBHBIX W ACCTPYKTHUBHBIX
TEH/ICHIIy, KOTOPBIE B TIEPCIIEKTHBE HECYT B ceOe omacHble Bell. Bee BhIlIenepeyrncieHHoe
OCYILIEETBISAETCS IPABOM M €r0 MEXaHU3MaMHU.

Mgl paccMoTpenu BaKHeiInMe HampaBieHUs (QYHKUUNA TpaBa OTHOCHTEIHHO
FEQGYTAPCTBA, HO IO CBOCH CYITHOCTH TOCYAApPCTBA OBIBAIOT PA3IIMYHBI IT0 PEKUMAaM IPABICHUS
w_npyrum mapamerpam. CremnoBarenbHO, ObUIO OBl TOJIE3HO PACCMOTPETh, KakK padoTan
JTaHHbIE GYHKIIMHI B TOCYIapCTBaX C HEIEMOKPATUYECKUMU PeKUMAMH, TaK Kak B OCHOBHOM B
JAHHOM KOHTEKCTE HCIOJIb3yeTcsl 00pa3 COBPEMEHHOTO MPABOBOTO TOCYNapCTBa, M, TAaKUM
0o0pa3oM, aBTOpPUTApHBIE U TOTAJIMTAPHbIE OPraHU3MbI BBHJY CBOEH HEKOW YHUKaJIbHOCTHU B
JTAHHOM KOHTEKCTE IMPEJCTABISAIOT HE MEHBIIMH, a TO M OOJbIINN MHTEPEC OTHOCHUTENIBHO
JIEMOKpPATUH MPOIUIOr0 M HAIIErO BPEMEHHU.

[Tox mpeamerom Hamiero pazdopa OyneT HaXOIUTHCS OHA M3 CaMbIX aMOPAJIbHBIX,

YKaCHBIX TOTAJIUTAPHBIX U CONUAIIMCTHYCCKUX MAIIUH TOTJIUTApHU3Ma, BpEMA KOTOpOﬁ
npunuio B ['epmanuio Hayana TpUALATHIX U CEPEIUHY COPOKOBBIX Io/1oB. HauHeM 1o mopsiaky.



C TOYKM 3peHus] SKOHOMUIECKOW (DYHKITMH Bce ObUIO HANpaBJICHO HAa aOCOIIOTHOE MOTYUHEHHE
HKOHOMHKH TOCY/IapCTBY M APTHH, 00 3TOM OTIIMYHO CBHIETEIBCTBYET TO, 4TO B TpeTbem
Peiixe He cymecTBoBajJO CBOOOJHOTO HJIM  OTHOCHUTEIBHO  CBOOOIHOTO
1ieHooOpazoBanus. Ha BceM MpoTshKeHHH CBOETO KPaTKOBPEMEHHOTO CYLIECTBOBAHHS, HALIUCTHI
BCe OOJIBIIIE U TITyOKe BIIe3allu B IaHHYIO cepy SkoHOMHUKH. Tak, Hanpumep, yxe B Mae 1934 roxa
[pennucanne MPOTUB PEryIMpPOBAHUS IIEH 3alPEIAo MOBBIIICHHUE IIEH Ha MOTPEOUTENIbCKUE
TOBapbl. BBommuIcs 3ampeT A7 peMecIeHHBIX KOPIOpalfid TIOr0OBapHBaThCsd 0 MHUHUMAIIBHBIX
IIeHaX CaMOCTOSITENBHO, 0€3 pa3peleH st Tocy1apcTBa. B aBrycre aToro e roja mnpennucaHue

OBbLJIO PacIpOCTPAaHEHO HA BCE MPOMBIIUICHHBIE M PEMECIICHHBIC YCIYTH U TOBaphbl, B LEAQM
repMaHcKasi SKOHOMHKA ObLIa MaKCUMAJTbHO MIEPEHACHIIIIEHA TOCYAapCTBOM, BCE ObUIO HANPaBiIeHO
Ha BBIKAYKy PECypCOB JUIsl MIJTUTApU3ALMK OOLIECTBA M SKOHOMUKU. [ 'epMaHusi B KOHEUHOMUTOTe
HE MOIJIa CYIIIECTBOBATh O¢3 BOMHBI M O€3 3aXBaTHUUYECKHX 110X010B Bepmaxta u CC [3].

C TOYKHM 3peHus MOJUTUYECKOW (PYHKIMHM TpaBa OTHOCUTEIBHO TOCYHAPCTBA BCe
MOTYMHAIIOCH TTAPTHH, B KOHTEKCTE TAHHOH pabOTHI MBI C YBEPEHHOCTHIO MQFKOM 3asBUTH O €€
MOJIHOM MeTaMopdo3e B MHCTPYMEHT MAacCOBBIX YOHiicTB, reHoumnaa u{téppopa. O6 sToMm
MOYKET CBUJIETEIIbCTBOBATH 3aKOH O YPE3BbIYANHBIX MTOJTHOMOYMSX. [[aptiblid HOPMATUBHBIN aKT
ObUT MPUHAT PEUXCTaroM W yTBEpKIeH mpe3uaeHToM 24 mapra 1934, rosa, OH OTMEHsSIT Bce
KOHCTUTYLIMOHHBIE CBOOOJBI TpaXJaH M TMepefaBall TNPABHICIBCTBY YpE3BbIYAHBIC
MOJIHOMOYHS. 3aKOH CTaJl 3aKJIFOYUTENIbHBIM 3TallOM 3aXBaTa BIACTH HAIIMCTCKOM naptueid. OH
COCTOMT W3 NATH crateil. B cratbe 1 HMMIIEpCKOMY JIPaBUTEIBCTBY MPEAOCTABISIOTCS
MOJTHOMOYHSI 10 M3IAAHUIO TOCYNApPCTBEHHBIX 3aKOHOB. NCTaThEll 2 JOMyCKaeTcs, YTO
u3/laBaeMble TakUM OOpa3oM 3aKOHBI MOTYT COJAEPXKATHE OTCTYIUICHHS OT KOHCTUTYLUHU
I'epmanny, 3a HCKIIIOYEHHEM BOIIPOCOB O TIOJTHOMOMMSX peiixcrara v pedxcpara, a Takke mpaB
Peiixcnpesunenta. Cratea 3 ompenenser, 4TOw8aKOHbI O(QOPMIISIOTCS PEUXCKaHIIEpOM U
BCTYIAIOT B CHJIY CO JIHSI OMyOJIMKOBaHUs BO(MIMaTEHOM H31aHUM (TazeTre
«Reichsgesetzblatty). Cratbs 4 npenoctaBisfeT NpaBUTEIbCTBY peilxa MONHYI0 CBOOOAY
JEWCTBUH TP 3aKITFOUEHUH BHEITHETIONUTHIECKUX TOTOBOPOB. CTaThs 5 yCTaHaBIMBAET CPOK
JEWCTBUSl YKa3aHHBIX TOJIHOMOYMHK, WPEIOCTABIISASA MX «IIPAaBUTEILCTBY, HAXOISAIIEMYCS B
HACTOSIIMI MOMEHT y BracTiy [4].

Haubonee wuHTepecHyio|'KapTUHY MBI MOXeM HaOJI0JaTh B KOHTEKCTEe (DYHKIUU
KOMMYHHKAIIIH, KOTOpasi B CBOW odepenb B pamkax ['epmanuu BpemeH npaeienus [ uriepa
OTCYTCTBYET, TaK Kak{TMONCBOeH cyTH (QYHKIUS KOMMYHUKALUA MEXIYy COLIUYMOM U
rocyaapcTBoM (pakTudeeky u He TpeOoBaIach, Tak Kak JIFOObIE HEOBOJILHBIE C TOYKU 3PEHHS
BIIACTeH CUMTATUCh MUOUOHAMHU, €BPESIMH, KOMMYHHUCTAMU M APYTHUMHU AECTPYKTHUBHBIMU
AJIEMEHTaMU, IOWMHEHHIO HAllICTCKOIO FOCy1apCcTBa.

Taxum ‘@0pazom, pe3toMupysl JaHHYIO paOoTy, Mbl MOKEM C IOJIHOW YBEPEHHOCTBIO
3asIBUTH ,O=B3aUMHOM BIHMSHUHU M B3aMMO3aBHCHMOCTH WHCTUTYTOB IpaBa U TOCYIapCTBa,
YBHUJICEH\TO,) KAK OHM CBSI3aHBI, M TO, KaK IPaBO, MyT€M OPTraHMU3ALUU TOCYIapCTBEHHOTO
anpapaTd v >KOHOMMYECKOW CHUCTEMbI BIHMSET Ha MpoLecchl ero (yHKIMOHHPOBAHUSA HU
PASBUTIS, HO OJJHOBPEMEHHO C 9THM MBI MOKEM HaOJII0IaTh SIBHBI KOHTPACT, U OH IIOKa3hIBaCT
HAM, YTO HEKOTOPbIe PYHKIIUU UMEIOT JINOO MPOTUBOIOIOKHOE COJIepKAHUE, INOO MOTHOCTHIO
OTCYTCTBYIOT. JlaHHBIN (haKT CBHIETEIHCTBYET O TOM, UTO MPABO U 3aKOH MOTYT, O€3yCIIOBHO,
OTOKIECTBIISIETCS C KAKUM-TTHOO0 MOPSJIKOM U YCTPOHCTBOM, HO, K COXKaJICHUIO, OHO HE BCET/a
TOKIECTBEHHO OOIIEYETOBEYECKUM IIEHHOCTSIM M MOXKET BBIMOJHATH POJIb HHCTPYMEHTA B
pyKax pa3iHuHbIX JUKTATOPOB.
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