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PEAJIMBALIMA KOHCTUTYIHHMOHHOI'O ITPABA
HA CYAEBHYIO 3AINIUTY HHOCTPAHHBIM I'PAXKJTAHAM
N JIMIAM BE3 I'PA’KJAHCTBA

[IpaBa yenoBeka Kak CIOXKHBIA MPABOBOM (PEHOMEH HYX IAIOTCS B MeXa-
HU3ME 3alllUThl, MOCKOJbKY €r0 OTCYTCTBUE MPHUBEAET K TOMY, UYTO, HECMOTpS
Ha 3aKperieHue B HOPMATUBHBIX MIPABOBBIX aKTaX, OHU OKaXKYTCS JIMIIb MPOJIe-
KJIAPUPOBAHHBIMHU, & HE PEATbHO COOIIOAAEMBIMH M MCIOJHSAEMBIMUA OpPraHaMH
rocyJapCTBEHHOM BiiacTU. HBIMU CIIOBaMH, TOCYAApCTBO JOJIKHO HE TOJIBKO
MPOBO3IJIACUTh IIpaBa YEJIOBEKAa, HO M €031aTh A(()EKTUBHBII MEXaHU3M HX
MpaBOBOM 3auuTHI [1, c. 66].

TakuMm 3P HeKTUBHBIM CITOCOOOM 3AIUTHI SIBISETCS PACCMOTPEHUE U pas-
pelieHue crnopoB B cynae. Tak kak PecnyOnuka benapych oOecrnieunBaeT WHO-
CTPAHHBIM JIMLIAM CBOOOJHBIN M O€CHpEensTCTBEHHBIM JOCTYN K IMPaBOCYIUIO
B TAaKOM XK€ 00beMe, Kak U IrpakJaHaM, TO HEOOXOIUMOCTb MPAaBOBOM 3alllUTHI
IpaB Kacaercs He TOJbKO rpaxkiaaH PecnyOnuku benapych, HO M MHOCTpaH-
HBIX TpaXkJaH.

Cornacio ct1. 11 Koncturynuu Pecnybnuku benapycs uHOCTpaHHBIE
rpaxaaHe U quna 06e3 rpaxxaaHcTBa Ha Teppuropun benapycu nonb3yrores npa-
BaMH U CBOOOJaMHU M MCIIOJIHSIOT 00s3aHHOCTH HapaBHE ¢ rpakaaHamu Pecny6-
nuku benapych, ecnu mHOe He ompeaeneHo KoHcTuTyiuen, 3aKkOHaMU U MEXK-
JTyHApOJIHBIMU JoroBopamMu [2, c. 5]. Takke mpaBo Ha CyneOHYIO 3alIUTy
3aKperuieHo B cT. 16 3akoHa «O mMpaBOBOM IOJOKEHUM MHOCTPAHHBIX I'PAXKIaH
U Jinil 0e3 rpakJIaHCTBa», COrJIacHO KOTOpOil uHocTpaHilbl B PecnyOnuke bena-
pPYCh MOJIb3YIOTCSI BCEMH CPEICTBAMU MPABOBOI 3aIUTHI TPaB U CBOOOJ JIMYHO-
CTH, TIPEAYCMOTPEHHBIMHU 3aKOHOJATEIbcTBOM PecyOimku benapycs [3].

[IpucyTcTBHE MHOCTPAHHOIO AJIEMEHTa BHOCUT B MOPSAOK PACCMOTPEHHUS
JIeJT ONPEJENICHHYIO CleU(UKY, YTO U MPEAOIPENETNIO BbIJICICHHE B paMKax
IPa)X/IaHCKOIO MPOLECCYaIbHOTO IpaBa IPYII HOPM, PEryIHPYIOIIMX OCOOEH-
HOCTH PACCMOTPEHHMSI TPAXKIAHCKUX CIIOPOB C Y4aCTUEM MHOCTPAHHBIX JIULL.

Cornacno ct. 541 I'paxknanckoro mporeccyaibHoro kojaekca PecryOnnku
benapycr (manee — I'TIK Pecnybnmukum benapych), mMHOCTpaHHBIE Tpa)kaaHe
u Jquna 0e3 TpakIaHCTBA WMEIOT TPABO OECHPEMSITCTBEHHOTO OOpalieHus
B cyasl PecnyOonuku benapych W moiap30BaHUs B HUX BCEMH TPaKJAHCKUMHU
npolieccyalbHbIMU NPAaBaAMK HapaBHE ¢ rpakaaHamu Pecriyonuku benapycs [4].

B Pecny6iuke benapych ocHOBOMOJararouuM MPUHLAIIOM MEXIYHAPO/I-
HOTO TPAXKJAHCKOIO MpOIECcca SBJIAETCS MPUHIMI «3aKOH cyaa». CorjiacHo
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TOMY MPUHUUITY IPHU PACCMOTPEHHH JieJIa ¢ MHOCTPAHHBIM IPaKIaHUHOM CY]I
PecnyOnuku benapych, pemiasi mpoiieccyalibHbIE BOMPOCHI, MPUMEHSIET MPaBoO
CBOEH cTpaHbl. B UCKIIIOUNTENBHBIX CIydasx Cyl He paspellaer crop no oeio-
PYCCKOMY 3aKOHOJATENbCTBY, €CIM B CIEHHAIBHBIX 3aKOHOJATEIbHBIX aKTax
WIM MEXAYHapOJHOM JIOrOBOPE MPELYCMOTPEHO MHOE, TaK KaK K UCTOYHUKAM
MEXIYHApOJHOIO TPakJIaHCKOTO0 IPOLECcCa OTHOCITCS HE TOJIBKO 3aKOHOZA-
TEeJbHBIE U UHBIE [TPaBOBbIE aKThl PecyOnuku benapych, HO U MEXyHapOAHbIE
JIOTOBOPBI, B KOTOPBIX yyacTByeT PecniyOnuka benapycs.

IIpu paccMOTpEeHNH TpaXKAAHCKUX JIE] ¢ YYaCTUEM MHOCTPAHHOI'O 3JIEMEH-
Ta CyJ PYKOBOJACTBYETCS HEMOCPEICTBEHHO OOLIMMH IMPUHLIMIIAMU TpaXkIaH-
CKOTO CYAOIIPOM3BOJACTBA, & TAaKXKE CHEIUAJIBHBIMA IPUHLUIIAMH, KOTOPBIE
3akpemiensl B ['TIK Pecniyoninku benapycb. K HUM oTHOCSTCS:

* IPUHLIMIT IPUOPUTETA MEKIYHAPOIHBIX JOTOBOPOB, KOTOPBIN Mperoara-
€T MIPUOPUTET MEXKTYHAPOIHBIX MPABUJ HaJl HALMOHAJILHBIM 3aKOHOIATEIbCTBOM;

* IPUHLHUIT MPOLECCYAIbHOIO PABHOMPABHS MHOCTPAHHBIX TPAXKIAH, JUIL
0e3 rpaXJIaHCTBAa U MHOCTPAHHBIX IOPUANYECKUX JUI C TPaKJIaHaMU U IOPUIH-
yeckuMHM Jinuamu PecniyOnuku bemapych, KOTOpBINM 3aKito4aeTcs B MPeIOCTaB-
JIEHUW WHOCTPaHLIaM TaKUX >K€ MpaB, KaAK U OTEUECTBEHHBIM (PUINUYECKUM
Y I0OPUANYECKUM JIMIAM;

* IPUHLIMI COOJIIO/IEHUS IOPUCAUKIIMM MHOCTPAHHBIX CYJI0OB U UHBIX MPaBO-
IPUMEHUTENBHBIX OPraHOB, B COOTBETCTBUU ¢ KOTOpbIM PecnyOnuka benapyce
00s13yeTcsi coOMI0AATh IOPUCAUKIUIO CYIOB M UHBIX IPaBONPUMEHUTEIBHBIX
OpraHOB MHOCTPAHHBIX IOCYAApCTB HE TOJBKO B TEX CIlydasx, KOIJa OHa ycTa-
HOBJIEHA MEXITYHAPOIHBIM JOTOBOPOM, HO U IIPH €r0 OTCYTCTBHH, €CJIM 3aKOHO-
naTenbcTBOM PecnyOnuku benapych €710 HE OTHECEHO K MCKIIIOUUTENbHON
KoMIieTeHuu cyaoB Pecniyonuku benapyce;

* IPUHLHUIT B3aUMHOCTH, B COOTBETCTBUU C KOTOPBIM CYILIECTBYET BO3MOX-
HOCTh YCTAHOBUTb PETOPCHUM, T.€. OTBETHbIE OrPAHUYEHHUS MO OTHOILIEHHUIO
K FpaXJaHaM U IOPUIWYECKHUM JIULAM T€X TOCYAapCTB, B KOTOPBIX JIOMYCKAIOTCS
CHelUalbHble OTPAaHWYEHUS TPAXKAAHCKUX MPOLECCYyaAIbHBIX MpaB TIpakIaH
U ropuandeckux aun Pecryonuku benapych («HeraTuBHasi B3aUMHOCTBY) [4].

Ba)XHBIM acneKTOM pacCMOTPEHHMs IPAKIAHCKHUX JIE€JI C YYaCTHEM HHOCT-
PaHHOrO TPaXKAaHWHA SIBJISETCS ONpPENEIECHUE NOACYAHOCTH. TaK KaK y4yacTHU-
KaMHM B TakKWX JeJIax SBISIOTCS MHOCTPAHLBbI, TO, OCHOBBIBASCH Ha HOpPMax,
KacaloluXcsi MEXIyHapOAHON MOACYAHOCTH, HEOOXOJUMO OINpeAeIuTh, KTO
Oyzaer paccMaTpuBaTh JAHHOE AENIO0 — CyA MHOCTPAHHOTO TOCYAapCTBa WU CYA
PecniyOnuku benapych.

Hauboinee pacnpocTpaHeHHBIMU B MUPOBOM MPAKTHKE SBISIIOTCS CIIETYIO-
HI1e KPUTEPUU ONPEIeTCHUS MEXKIYHAPOAHON MOACYIHOCTH:

* MOJICYTHOCTh O MPU3HAKY IPakIaHCTBa CTOPOH CIIOPA;

* MOICYTHOCTh IO MPU3HAKY MECTA KUTEIHCTBA OTBETUUKA;
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* MOJICYTHOCTh TIO TPHU3HAKY «(HAKTUYECKOTO MPHUCYTCTBUSI» OTBETUMKA
[5,c.18].

B 0OCHOBHOM mpu omnpeneneHuy KOMIETEHIMH CYIOB MO JejlaM C HHO-
CTPaHHBIM CYOBEKTOM HWCIOJB3YETCS TEPPUTOPUATLHBIN KpPUTEPUN MecTa
KUTEIbCTBA (HAXO0XAeHUs) oTBeTunKa. [lanHoe nosoxkenue 3akperieHo B ['TIK
Pecny6niuku benapych, B COOTBETCTBUM C KOTOpbIM cyaaM PecnyOnuku bena-
PYyCh MOJICYAHBI CIIEAYIOIIUE Jea:

* 110 UCKaM MHOCTPAHHBIX FPAXKJAH, JUI| 0€3 TpaxIaHCTBA U MHOCTPAHHBIX
IOPUUYECKUX JIUI[ K OTBETYMKAM, UMEIOIIUM MECTO >KUTEIbCTBA, WM MECTO
npeObIBaHMSI, UM MECTO HaxoXieHus B PecniyOnuke benapyce;

* [10 UCKaM K MHOCTPAHHBIM TpaxkJaHaMm W JulaM 0e3 rpakJaHcTBa, eclivd
OHHM UMEIOT MECTO KUTEIHCTBA Ha TeppuTopun PecryOonmku benapycs;

* 10 UCKaM K MHOCTPAHHBIM IOPUIMYECKUM JHIaM, eciu B PecmyOnuke
benapych HaxoauTcsi OpraH YIpaBl€HUs, NPEACTaBUTEIbCTBO WM (puiual
TaKOr0 FOPUIUYECKOTO JTULA.

Kpome oOmux mpaBuii, MPUMEHSIOTCS U HHBIE KPUTEPUU OIpECICHUs
MEXKIYHAPOJIHOU TOACYIHOCTU (KPUTEPUU TPaKIAHCTBA, MECTOHAXOXKJCHUE
UMYILIECTBA U JIp.).

B cnydyae ecnu 1o ONpeAeNIeHHIO MOJACYIHOCTH JEJI0 C Y4acTHEM HHO-
CTpaHHBIX TpaxJaaH paspemiaeT cyn Pecrybnuku benapychk, To paccMoTpeHue
Jiena, OCJIOKHEHHOTO MHOCTPAHHBIM 3JIEMEHTOM, OYJeT MPOU3BOJUTHCS B TOM
K€ TMOPAIKE, YTO U PACCMOTPEHUE TPAXKIAHCKOIO JEJIa C y4acTHEM TIpakIaH
Pecniy6nuku benapycs. [Ipu aToM HHOCTpaHHBIE TpaXKaaHe, HE BIAACIONTUE WU
HEJIOCTAaTOYHO BJIAJICIONINE PYCCKUM WITU OEIIOPYCCKUM SI3BIKOM, UMEIOT MPABO
MPUHUMATh y4acTHE B CYACOHBIX IEHUCTBUSX C MEPEBOJYMKOM, KpPOME TOrO,
MMEIOT MPaBO BBICTYIATh HA CyJICOHOM 3aceIaHUU Ha S3bIKE, KOTOPbIM OHU BJia-
netotT. IIporokon cyneOHOro 3acenaHusi, a TakKe€ HHBbIE JOKYMEHTBI BEIYTCS
CTPOTO Ha PYCCKOM U (MJIK) OEJIOPYCCKOM SI3BIKE.

Takum o0Opa3oM, HECMOTpPSI Ha OIpPEACIICHHBIE YCIOBHS, YCTAHOBJICHHBIE
JUIS y4acTUsl UHOCTPAHHBIX TpaXaaH W JUIl 0€3 TpakKJaHCTBA B IpakJaHCKOM
CYJIOIIPOM3BOJICTBE, 3TO HE MPENATCTBYET MM pEaln30BaTh CBOE MPABO Ha
cynebnyro 3amuty B Pecriyonuke benapycs.
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OBECIIEYEHUE ITPAB YEJTIOBEKA B PAMKAX
TPAHCIINIAHTAIIMUA OPTAHOB 1 TKAHEN YEJIOBEKA

TpaHcrnaHTalys OpraHOB U TKAHEW YEJIOBEKa SIBJIIETCS OJTHUM U3 METOJIOB
criaceHus KM3HU 4YenoBeka. CerojHsi B BOMpoce oOecrieueHus: paB deoBeKa
IIPU TPAHCIUIAHTALIMKU BBIJEISAIOTCS MHTEPECH JBYX TPYIII JIIOAEH — TOHOPOB
(KaK >KMBOTO, TaK U IOCMEPTHOTO) U PEIUITUEHTOB.

Ha cerogusmnuii qeHb UccienoBaHus B cpepe TpaHCIIAaHTAllMU OPTaHOB
U TKaHeW denoBeka [1; 2] paccMaTpuBarOT IpaBa 4YelIOBEKa 4epe3 MPU3MY
OMOATUKH, WK OUOMEIMIIMHBI. AHAJOTWYHAsl CUTyallusl CKJIaJIbIBA€TCS Kak
B MEXIYHApPOJIHBIX [3—5], Tak M B peruoHadbHBIX [6—8] moroBopax. Hu omun
MEXKIyHApPOJIHBIA JOTOBOP HE pacCMaTpuBaeT IMpaBa YEJIOBEKa B KOHTEKCTE
TPAHCIUIAHTAIIMM OPTaHOB U TKAHEH 4eJjoBeKa OTACNBHO, a JIMIIb B KOHTEKCTE
OMOMETUITUHEI.

B Hacrosiiee BpeMsi MOAXOIbl K MOHMMAaHUIO MPAB YEJIOBEKA B paMKax
TPAHCIUIAHTALIMM PACCMATPUBAIOTCS B KOHTEKCTE MEPBOT0 U YETBEPTOrO MOKO-
JICHUM IIpaB 4yesioBeKa. Tak, OHUM M3 BaXXHEUILIMX MPAaB B NEPBOM MOKOJICHUHU
BBICTYIIA€T IPaBO Ha KKU3Hb. OHO B3aMMOJICMCTBYET B KOHTEKCTE TPAHCILIAHTA-
A OPTraHoOB U TKAHEH B CIIy4asix «IPEJOCTaBICHHS IOHOPOM CBOETO OpraHu3-
Ma WIM €ro 4acTeil B JICUeOHBIX LIEJAX; MPaBO PEIUIIMEHTa Ha OTKa3 OT mepe-
CaJKi JOHOPCKOTO OpraHa WM TKaHU TPHU Yrpo3e MPEKpalleHUs €ro >KU3HU
B Cllyyae TaKoro OTKa3a, MpaBa Ha 3allUTy OT JIIOOBIX HE3aKOHHBIX IMOCSTra-
TEJLCTB Ha >KU3Hb JIOHOPA (MPEXKICBPEMEHHON KOHCTATallud CMEPTH, MPUHY K-
JICHUS K BBIMTOJTHCHUIO JOHOPCKOM JAeATEIILHOCTH)» [9].

JlaHHOE MpaBO BKJIFOYAET B c€0s U BOMPOCHI pUCKA JIJISl )KU3HU B MOMEHT
MEJIUIIMHCKOTO BMEIIATEILCTBA M IOCJE HETO, B TOM YHCIIE Ha MPOTSKEHUU
YKU3HU JIOHOPOB U peuunueHTa. OQHaKo TakOW PUCK B OTHOIIEHUH JIUII, Y4acT-
BYIOIIIMX B TPAHCIJIAHTAI[MHU, YKa3bIBA€TCS TOJBKO B cTaHmapTax [8], pa3pabo-
TaHHBIX MIPU LEHTPAX TPAHCIUIAHTAIUU.

Eme omHUM HEOThEMJIEMBIM TMPABOM SIBISICTCS MPaBO HE MOABEPraThCs
MBITKAM, KOTOPO€ BO B3aMMOCBS3U C TPAHCIUIAHTALIMEN BBIPAXXKAETCS Yepe3
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