P®OPMbI MNMPABA
B.A. Bpunésa

MpaBO Kak Le/IOCTHOE ABMIEHWNE COLMaNbHON AeACTBUTENbHOCTY \MMeeT on-
peLenéHHble (DOPMbl CBOEr0 BHELLUHErO BblpaXKeHUA. B Hayke pasanyatoT BHYTPeH-
HIOI0 M BHeLUHIOK (opMbl Npasa. Mo BHYTpPeHHeli hopmoii npaBa-fioHMMatoT ero
CTPYKTYpPY, CUCTEMY 3/IEMEHTOB, COCTABNAIOLNX COAEpXKaHune, JaHHOIO ABNEHUSA.
Mof BHelWHeli - OOBEKTMBMPOBAHHLIA KOMMIEKC HOPUANYECKMX WCTOYHUKOB,
thopmanbHO 3aKpennsioLMX NpaBoBble ABAEHUS W MO3BOASIOWMX afpecaTaM npa-
BOBbIX YCT@HOB/IEHNI 03HAKOMUTCA C MX peasbHbIM \COAEPXKaHNEM, W MOMb30BaTb-
cA UMK,

MoHATMA “dhopma npaBa” U “UCTOYHUKPaBa” TeCHO B3aMMOCBA3aHbl, HO He
coBnagatoT. Ecnn “dhopma npaBa” NMoOKa3bIBAET, 'KaK CofepXXaHUe npaBa OpraHu3o-
BaHO M BbIPaXXEHO BO BHe, TO “MCTOYHUK [IpaBa”- UCTOKN (hOPMUPOBAHUA Npasa,
cucTemy (DakTopoB, NPeaonpefenstolmMX ero cogepxaHue n HopmMbl BblpaXKeHUs.

VICTOYHMK npaBa onpeaenseTcs B HOPUANYECKON MTepaType HEOLHO3Hau-
HO: M KaK [eAaTenbHOCTb rocydapcTsa Mo CO34aHWI0 MPaBOBbIX MPesnucaHuii, u
KaK pe3ynbTar 3Tol feATeNbHOETU. ECTb U MHble TOUKW 3peHNS.

CopepxaHue U (hepMbl’ NpaBa He ABAAOTCA Pe3ynbTaTOM MPOWU3BONLHOIO
KOHCTPYMpPOBaHMS 3akeHO4aTens. X nepBONPUYMHLI 3a/10)KEHbI B CUCTEME 006LLe-
CTBEHHbIX OTHOLLEHHWIA.

B npasoBefeHVM pasnnyaroT MaTepuasibHble, WeasbHble U HOPUANYECKMe
MCTOYHMKM NpaBa."Ha3BaHHble TPU UCTOYHMKA NNLLb B CaMOii 06Leii hopme noka-
3bIBAOT CUCTEMY MpaBoOo6pasyroLWnX HakToOpoB U MexaHU3M MX BO3AENCTBMS Ha
thopmMupoBaHve npasa. B peasbHOl Xe AelCTBMTENLHOCTU 3Ta cucTema ropasgo
pasHoo6pasHee. OHa 00bEAUHSAET U 3KOHOMUYECKME, WU MONUTUYECKME, U COLM-
afbHBIe, U HaLMOHaNbHbIE, U UHble 06CTOATENLCTBA.

[nanektnyeckas B3avMOCBSA3b CUCTEMbl WCTOYHWKOB M (IOPMbI BHELLHEro
BbIPXXEHWS MpaBa onpesenseT creyupmuKy KOHKPETHbIX NPaBOBbIX CUCTEM.

Kakue e (opmbl (MCTOYHUKKM) NpaBa CYLLecTBYIOT? B COBpeMeHHbIX rocy-
[,apcTBax OCHOBHbIMU UCTOYHMKaMMW, UK popMamMu OPULNANIBEHOTO BbIPAXKEHUSA U
3aKpeneHns HopM MNO3WTMBHOIO BHYTPUIOCYLAPCTBEHHOIO MpaBa BbICTYMalT:
1)3aKOHbI U MHble HOPMaTUBHbIE NPaBOBble aKTbl, MPUHUMAEMbIE MOTHOMOYHbLIMU
rocyfapCTBEHHbIMW OpraHamMu WAW BCEHAPOAHbIM FOM0COBaHMEM; 2)cyAebHble
npeuefeHTbl MO0  MHaA NpPaBOTBOPYECKas pofib  CyfeOHONW  MPaKTUKW;
3)penurnosHble UCTOYHUKK (CBALLLEHHbIE MUCAHMWS, KHUTW, TpakKTaThbl); 4)06bl4an u
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00bIKHOBEHUSA, CNOXMBLUMECS B NPaKTUKE 3KOHOMWYECKOW W roCyAapCTBEHHON
XW3HK;' 5) 06LLenpr3HaHHbIe NPUHLUMLI MEXAYHAPOAHOr0 npaBa U MeXayHapoa-
Hble [OroBOPbI, MaKTbl, KOHBEHLMUW, PaTUULMPOBAHHbIE B YCTAHOBNEHHOM MO-
PAAKe KaXAblM rocyfapcTBOM.

HopmaTuBHO- MpaBOBble aKTbl SABAATCA Hambonee pacnpocTpaHEHHOM
thopmoii nNpasa B 6OMbLUMHCTBE CTpaH Mupa. 104 HOPMAaTVBHO- NPaBOBbIM aKTOM
MOHMMaETCA OULManbHbIA MUCbMEHHBIA LOKYMEHT CyObEeKTOB MPaBOTBOPYECTBA,
cojepXallnii NnpaBoBble HOPMbI. B HOpMaTMBHO- MpPaBOBOM aKTe COAepXaTcs 06-
LeobssaTenbHble NpaBuna noBeAeHWs, 0bpalléHHble K OTHOCUTENbHO Heonpefe-
NEHHOMY Kpyry cyObeKTOB, OH AelCTBYeT MOCTOSHHO, A0 ero ojuuuanbHoi oT-
MeHbl. HOpMaTVBHO- MpaBOBble aKTbl CiefyeT OT/MYaTh OT akKTOB MOPaibHO- Mo-
NIMTUYECKOrO 3HAYeHUsA, OT aKTOB TONKOBaHMS (MHTepnpeTauun) u OT UHANBMAY-
anbHbIX HOPUANYECKUX aKTOB. OHM He SBNSIOTCA HOPMATMBHO- NPaBOBbIMW. aKTa-
M.

B cTpaHax ¢ pomMaHO-repMaHCKOli NpaBoBOW CUCTEMOI HOPMaTWUBHO- MpaBo-
BO aKT ABNAETCA OCHOBHbIM UCTOYHWKOM MpaBa. OH MCMONb3YeICH A0CTaTOYHO
LUMPOKO (XOTS M He Npeo61afaeT) U B CTpaHax C CUCTEMOi 06LLEero npasa.

KOpuaunuecknii npeuedeHT (CyAeOHbIA UM aaMUHUCTPATUBHBIA) ABASETCA
npeobnajatoLiMmM UCTOYHUKOM npaBa. CyTb HOPUAMYECKORO NpeLiefeHTa Kak hop-
Mbl (MCTOYHMKA) MpaBa COCTOUT B TOM, YTO PELLUEHUIO\FOCYAapCTBEHHOrO OpraHa
(B mepByt0 ouepefb Cyfa) N0 KOHKPETHOMY' HOPUAUYECKOMY Aefy NpuaaéTt 3Haude-
HWe 06LLeil HOPMBbI, T.e. Cyae6HOe N afMUHNUCTPATUBHOE PELLEHNE NO KOHKPET-
HOMY HOpPUANYECKOMY' ilefly CTaHOBMTCS 06A3aTesibHbIM 06pasLoM ANs paspeLleHns
aHa4yornyHbIX aen.

Ha onpefenéHHbIX aTanax UCTOPMM YenoBeyecKoro o6LLecTsa penuruo3Hoe
(KaHOHWYeCcKoe) NpaBo Mrpano CyUIeCTBEHHYIO PO/b, 0CO6EHHO B TeX CTpaHax, rae
penurua npu3HaBanacb rocyAapeIBEHHbIM WHCTUTYTOM. 3noxa CpeAHEeBEeKOBbS
[,aéT Ham HeMano nNoAo6HbIXIPUMePOB. o Mepe NOBbLILLEHNUSA PONW CBETCKUX CY-
[0B 1 NpaBOTBOPYECKOW AesTeNbHOCTW rocyfapcTaa cdepa feiiCTBUS KaHOHUYe-
CKOr0 npasa CyXanacb,

B HacTosLee BpeMs pacnpoCTpaHEHHbIM WCTOYHUKOM MpaBa B apabckux v
HEKOTOPbIX APYrUX ETpaHax OCTalTCs PenUrno3Hbie MyCY/IbMaHCKME BO33PEHUS.
B 0CHOBe MyCy/IbMaHCKOro npasa fiexaT 4 uctoyHuka: 1) csaweHHas kHura Ko-
paH; 2)CyHHa; -3) Nmkma; 4) Kusc. MNpaBoBoii 06blyaii- 3T0 CMOXUBLUMECH UCTO-
pryecku i Bolleallee B MPMBLIUKY NPaBUN0 NOBeSEHMSA, 0406PEHHOE MU CaHKLMO-
HNPOBAHHOE roCYAapCTBOM B KayecTBe HOpPMbl Npasa. MpaBoBO 06blvaii ABNsAET-
€A SOCROACTBYIOLMM WMCTOYHWKOM NpaBa B paboBnafienbyeckoM W (heoganbHOM
obuwectsax. Mo mepe yKpenneHus W pasBUTUS rOCY[APCTBEHHOW BNacTu OH Mo-
CTEMEeHHO 3aMeHseTca NPAMbIMW 3aKOHOAATeNbHbIMU YCTaHOB/EHWSAMU OpraHoB
rocyfapctsa. B cOBpeMeHHbI Mepnof MpaBoBOi 06blYail COXpaHAeT A4OCTaTOYHO
CUJTbHbIE MO3ULKN B MEXYHApOAHOM Npase.

PaccmatpuBas qopmbl (MCTOYHMKKM) npasa Pecnybnukn benapycb, cnepyet
noAYepkHyTb, YTO 6Genopycckas npaBoBas CUCTeMa MCTOPUYECKM CKNafplBayach
Kak cucTema nucaHoro npasa. OHa OTHOCMTCA K MOZENM POMaHO-repMaHCcKoro
Tuna. 3TO onpeAenuno To 06CTOATENLCTBO, YTO B Ka4eCTBE OCHOBHOMO MCTOYHMKA

286 TBOpYeCcTBO MOMOAbIX 2000 —




npaea BbICTYNakT B Eenapycm HOPMaTUBHO- NMPaBOBbIE aKThbl. B HacToswee BpemsA
K HAM OTHOCATCH 3aKOHbI, AeKpeThbl 1 yKasbl MNpe3neHTa, nocTtaHoBNeHUS [MpaBu-
TeNnbCTBa, BEAOMCTBEHHbIE MPUKa3bl N MHCTPYKLWN, peleHNa npeactaBUTENIbHbIX
MECTHbIX W UCMOMHUTE/IbHbLIX OpraHoB BnacTv u Ap. Hapsagy ¢ HopmMaTUBHO- npa-
BOBbIM aKToOM 68”0pyCCKOI7I I'IpaBOBOVI cMcTeMol NMPU3HAKTCA B Ka4eCTBe UCTOY-
HUKOB MNpaBa N TakKne UX pasHOBUAHOCTU, KaK CaHKLUWOHWPOBaHHbIE obblyan un
HOPMaTMBHbIE AOTOBOPbI.





