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E. B. Apmwx
JTATIJIOMATHYECKAS 3AIIMTA JIMI C IBOMHBIM I'PA’KIAHCTBOM

Cmambs noceswena paccmompenuio 0OHOU UX aKkmyaibHulX npobiem, Komopble eieyem
npaeogoe sienenHue — 080UHOe 2padxcoancmeo. B cmamve O0an awnanu3 HOPMAMUBHLIX AKMOG,
Dpe2yIupyiowux — 80Npochbl  08OUHO20  PANHCOAHCMBA, HAYYHBIX NOOX0008 K  NOHAMUIO
OUNIOMAMUYECKOU  3aWumsl, PACCMOMPEHbL  NOCIEOCMBUS,  CBA3AHHbIE C  OKA3AHUeM
OUNIOMAMUYECKOU 3aWumsl Uy ¢ 0BOUHBIM PAANCOAHCINEOM.

B coBpemeHHOM MHpe B 310Xy M100anu3alMy Takas OTpacib MEXIYHapOJHOIO IpaBa,
KaK JUIJIOMaTUYECKOE MPaBO M MHCTUTYT IUIUIOMATUYECKOM 3alUThl UTPAOT BaXKHYIO pOJb B
MEXIYHApOAHOM coTpynHuuecTBe. OcoOyl0 aKTyadbHOCTh B COBPEMEHHBIX MEXIYHapOJHBIX
OTHOILIEHUAX MpHOOpeTaeT nmpobieMa oOecreyeHus 3alluThl NpaB rpaXkiaH U IOPUINYECKUX JIHIL
OJTHOTO T'OCYIapcTBa, HAXOMALIMXCA Ha TEPPUTOpPUM Jpyroro rocyaapcrsa. OmHoil u3 ¢opm
OCYILIECTBJICHUS JAaHHON (PYHKIIMU rOCYAapCTBa ABJSIETCS AUIIJIOMaTHYECKasl 3alluTa.

OpHako, BHYTPEHHUX CpPEICTB IMPABOBOM 3aIlMThI, MPEJOCTABISAEMBIX I'OCYIapCTBOM
npeObIBaHUST HMHOCTpaHLlaM, THog4yac ObiBaeT HexocraToyHo. He Bcerga okxa3biBaeTcst
spdexTUBHBIME (Ha mpuMepe cTpaH bantuum), oOpaleHHe B MEXAYHApOJHBbIE OPraHbl, C
PerylnupyeMbIMU MEX1YHAPOJAHBIMH I0TOBOPAMH, ¢ YYETOM OIPaHUYEHHOI'O YKCJIa FOCY1apCTB,
YYaCTBYIOUIMX B OJTUX MEXIYHAPOIHBIX JOrOBOpaX, a TaKKe XapakTepa CpeACTB Ui
BOCCTAHOBJICHHS HAPYLIECHHBIX NMPpaB (U3MUECKUX JIUL, KOTOPHIMHU PACIIOIaraloT 3TH OpraHbl.

B nelicTByro1eM KOHBEHIIMOHHOM MEXIYHAapOJHOM IIPaBe HE CYIIECTBYET ONPEACICHUS
JUIIOMaTU4eCcKOoH 3amuThl. MccnenoBaTenu MeXIyHapOIHOTO IpaBa Mo-pa3sHOMY ONPEIEIISIOT
naHHbI nHCTUTYT. CorylacHO omnpenesieHuto, fanHomy B. B. EnudanoBeiM, aumniomaTuyeckas
3alUTa — O9TO MPEAbABICHUE TOCYJapCTBOM IMPETEH3U JApyroMy TIOCyIapcTBy, Korjaa
nocjenHee, HapylIUB HOPMbBI MEXKIYHapOJHOTO IMpaBa, HAHOCUT yIiepO QuznueckoMy WiIH
IOPUIMYECKOMY JIMIly, OOJaJarolieMy IpakIaHCTBOM WM HAIMOHAJIBHOCTBIO TIOCYyJapcTBa-
UCTLA, W OTOT YyIepO HE BO3MEUIACTCS BHYTPEHHHMH CpPEJICTBAMH IPAaBOBOM 3alllUThHI
rocynapcTBa-oTBeTurka [1, c. 100].

B 1915 rony E. M. bouapa nucain: «/lumiomaTiyeckasl 3aluTa 0 CBOEH IPUPOJE ECTh
MEXIYHApOAHBIA MPOLECC, 3aKJIIOYAIONIMM B MPU3BIBE OJHOrO TOCyAapcTBa K APYyromy
UCTIOJIHUTh 00s53aTEeNIbCTBA OJHOTO Mepei JIPYTUM, BBITEKAIOUIME W3 MX B3aUMHBIX IIpaB H
o0s3anHOCTEHY [2, €. 19].

CnenyeT OTMETUTH, YTO JUIUIOMATHYECKAas 3alMTa — 3TO 3alIUTa rOCy1apCTBOM CBOUX
rpaKaaH U IOPUAWYECKUX JIML 0€3 MPUMEHEHMs CHJIbI, IIyTeM IEePEeroBOPOB MO OTHOIICHUIO
JPYI'HX TOCYJAapCTB U MEXIYHAPOAHBIX U PETMOHAIBHBIX OPraHU3alMM, B Cllydyae IPUYMHEHMS
BpE/Ia 3TUM IrpakJaHaM U IOPUINYECKUM JHUIaM.

JluriaoMaTHyecKas 3aluTa sBIsSeTCs] HE0OXOIUMBIM MPABOM I KXJ0T0 TpaskIaHuHa,
a JIBOIHOE I'pa)K[IaHCTBO 3aTPYIHSAET OCYLIECTBICHHE €ro roCyAapCTBaMM I'pakJaHCTBA JIMLA,
HY)KIAIOUIET0Cs B 3aIIUTE.

[locnencTBus, cBA3aHHbIE C OKAa3aHUEM AUIIOMAaTHYECKOW 3aIUTHI JIMLAM C ABOWHBIM
IrPpaKIaHCTBOM, MOTYT IIOPOJUTH CJIEAYIOIINE CUTYallUNU:

[lepBast 3axioyaercss B TOM, UYTO AUIIOMATHYECKYIO 3allUTy OUNATPUAY MbITAETCS
0Ka3aTbh OJHO M3 TOCYyIapCTB, I'PaXKJAaHCTBO KOTOPOTO 3TO JIMLO HUMEET HMPOTUB JIPYroro
rocyjapcrBa €ro IpakJaHCTBAa. B 3ToM ciyuyae BONpPOC O JUIJIOMATHYECKOW 3aluTe
IpakTUYecKHu oTnazaeTr. TouHee, MOMBITKA €€ OKa3aTh JOMYCTHMO, HO Takas 3aluTa OyaeT



OTKJIOHEHa Ha TOM OCHOBAaHUHU, YTO COOTBETCTBYIOLIEE JIMLIIO HMMEET TIPaKIAHCTBO
rocyJaapcTBa, MPOTHUB KOTOPOro okKasbiBaeTcs 3ammurta. B T[Naarckoit konBeHumu 1930 r.
COOTBETCTBYIOLass HOpMa c(OpMyaupoBaHa IOCTATOYHO 4YeTKO: «l'oCcyqapcTBO HE MOXKET
MPEIOCTABIATh AUIIOMATHUECKYIO 3aIIUTY OJAHOMY M3 CBOMX I'paKAaH MPOTUB T'OCYIapCTBa,
IPaX1aHCTBOM KOTOPOT'O TAKOE JIMIIO TaKXke 00J1a1aeTy.

Bropas curyauus: nuio ¢ JBOWHBIM I'pakJIaHCTBOM OKa3bIBAae€TCsl Ha TEPPUTOPHUHU
TPEThEro TOCYAApPCTBA, W HAa TEPPUTOPUU ATOTO TOCYAApPCTBA BCTAeT BONPOC 00 OKa3aHUU
TAaKOMY JIMIlY JUIIJIOMAaTUYECKOM 3allIUThl CO CTOPOHBI FOCYAAPCTB €0 rpakaaHcTBa. BracTtu
rocyaapcTBa IMpeObIBaHUs OOBIYHO B ATOH CHUTYallMM CUUTAIOTCS C TPa)KAaHCTBOM TOTO
rocy/apcTBa, C KOTOPBIM JIMIO C JBOWHBIM TIpaXJIaHCTBOM HMeEeT Haubosee MPOYHYIO
(bakTHuecKyl0 CBsSI3b — NpUHIUN 3((EKTUBHOrO IpaxaaHcTBa. Hampumep, rpakaaHCTBO
rocy/apcTBa, Ha TEPPUTOPUU KOTOPOrO 3TO JIUIO IOCTOSHHO MPOKHUBAET WIM Ha SA3BIKE
KOTOPOTO TOBOPUT. OTHU KPUTEPUM HECOBEPUICHHBI, T. K. IOJy4aeTCs, YTO TIPa)kIaHCTBO
KaKorojinbo 3aMHTEPECOBAHHOIO rocyiapcTBa mnpeanouyturensHee. C MpaBoBOM TOUKHU 3pEHUS
CUTyauus Hepaspemma. ECTb TONBKO ONMH BBIXOJA — 3aK/IHOYECHHE
MEXIYHapOJAHOIO COTJIallleHus], IBYCTOPOHHET0 WM MHOTOCTOpOHHeEro [3, . 18].

Hanpumep, no wununmatuse Poccuiickoit ®epepanum 23 nexabps 1993 roma Ha
amxabanckoi Bcrpeue b. H. Enpuuna ¢ C. HusizoBeiM Mexny PO u TypkmeHuctaHom Obul
3aKiroueH Jlorosop o nBoiiHOM rpaxaaHcTtse. C. HUs130B TOpKECTBEHHO BPYUYMII TYPKMEHCKHM
nacnopt IIpesunenty Poccun. A Taxxe uepe3 naBa rona 7 ceHTsops 1995 roma Obut emié
3aKitoueH jgoroop Mexnay Poccuiickoit ®enepaumu u  PecnyOnmukoit Tamkukucran o0
yperyjaupoBaHUU BONPOCOB ABOMHOrO rpaxkaaHcrBa. O0a goroBopa coaep:KaT HISHTHYHOE
NPaBUJIO: JIUL, COCTOSALIMX B I'PaXKJAaHCTBE ¢ 00EHUX CTOPOH, BIPABE IMOJB30BATHCS 3ALIUTON U
MOKPOBUTEIBCTBOM KAXKIOW U3 CTOPOH. 3allluTa U NOKPOBUTENIBCTBO JJI 3TUX JIUI B TPEThEM
roCyapCTBE NPECTaBISAIOTCS CTOPOHOM, Ha TEPPUTOPUN KOTOPOH OHH MOCTOSIHHO IIPOXKUBAIOT,
1100 Mo UX Mpocb0e APYroil CTOPOHOMU, TPaXkIaHCTBO KOTOPOM OHU TaKkKe UMEIOT.

BeimieHa3zBaHHbIE MEXKIyHApOAHBIE JOTOBOPBl HEJOCTATOYHO MPOpabOTaHbl B IUIAHE
acmekTa JUIUIOMAaTHYeCKOM 3aIlMThl, a TakKe acleKkTa MpaBOBOTO cTaTyca JIMI C ABYMS
rpOKIAaHCTBAMM  HAa  CTPYKTYpbl  TOCYJapCTBEHHBIX  OpPraHOB  TI'OCYAApCTB-yYacCTHMIL
BBIILIEHA3BaHHBIX JOrOBOPOB. JTa Mmpoljema Toxke MoTpedyeT NpopabOTKH B paMKax
[IpaBUTEIBCTBEHHON KOMHCCHMM IO JellaM COOTE€YECTBEHHHKOB 3a pPyOexoM U JIpYrux
KOMIIETEHTHBIX OpraHOB rocyaapcTB-yyacTHUKoB CoapyxectBa HesaBucumbix I'ocyaapcts.
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META®U3NYECKHI YJIAP BPEMEHU

B cmamve paccmampusaromes ocobennocmu muposocnpusmus Ocuna Manoenvuwmanma,
OCHOBAHHbIE HA XPUCMUAHCKOU Udee ceeOuHcmea. Aemop npuxooum K 6bl800y, Ymo eOUHCME0
A- ¢ mupom, ux NPUHYUNUATLHAS HEPA30eIUMOCHb, NPOYECcybl CAUSHUS U PACMEOPEHUs.
cobcmeennoco mena 6 mene mupa nepexcusaiomcs ManOenvuwmamom Kaxk menecHvle U



