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[IpaBoBOE MOJIOXKEHNE BHEOPAYHBIX JIETEH HA OEIOPYCCKUX 3€MIISIX
(xonen XVIII-XIX BB.)

H.B. JIEHUCEHKO

B crartbe nccrnemyetcs npaBoBoe MOJIOKEHHE BHEOPAYHBIX eTel Ha Oenopycckux 3eminsix B koHIie X VII-
XIX BB. [lemaercst BBIBOZI O TOM, YTO NPAaBOBOE IOJIOKECHHE BHEOPAUHBIX M 3aKOHHBIX JETEH CyIIECTBEHHO
paznuuanock. BHeOpauHble JIeTH HE MMENH MpaBa HACICIOBaHMs. POJWMTENN HE HECIH 10 OTHOIICHHIO K
BHEOPAYHBIM JICTSIM HUKAKHUX 00s3aHHOCTEH. JIums B 1891 T. AeTH OT HECHCTBUTEIILHOTO OpaKa MOy I
MPaBO HA IIPOTIMTAHUE, OJICKY U BOCITUTAHKE)» OT CBOMX poauTeieid. OHUM U3 CPEICTB YIAYUIICHUS T0-
JIOKEHUSI HE3aKOHHOPOXKICHHBIX JICTEH SIBISUIACH MPOIIEYpa Y3aKOHEHUs, B pe3yJIbTaTe KOTOPOil BHeOpay-
HBIC JICTU MOJTyJajIy IpaBa 3aKOHHBIX, YTO CYIICCTBCHHO YJIYUIIaI0 HX MPABOBOEC MOJIOKCHHE.

KoaioueBble ciioBa: BHeOpauHbIe IETH, IPABOBOE MOJIOKEHHE, Y3aKOHEHHE, 3aKOHOAaTeIbCTBO, Oeopyc-
CKHe 3eMiiu, Poccuiickas ummnepust.

The article examines the legal status of illegitimate children in Belarusian lands in the late 18th and 19th
centuries. It is concluded that the legal status of illegitimate and legitimate children differed significantly.
llegitimate children had no right to inheritance. Parents had no obligations toward their illegitimate children.
Only in 1891 children born of an invalid marriage received the right for «food, clothing, and education»
from their parents. One means of improving the situation of illegitimate children was the process of legitimization,
which granted illegitimate children the rights of legitimate children, significantly improving their legal status.
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Beenenne. Cormacuo cr. 50 Konekca Pecniyonuku benapych o Opake u cembe (nanee — KobC)
B3aMMHBIE IIPaBa U 00S3aHHOCTH POJUTENEH U eTell OCHOBBIBAIOTCS HA MIPOUCXOXKICHUH AeTel, yio-
CTOBEPEHHOM B YCTAHOBJICHHOM Topsijike. B3anMHbIe MpaBa v 00S3aHHOCTH MEXY MAaTEpbl0 U pe-
OCHKOM BO3HHMKAIOT C MOMEHTAa POXICHUS PEOCHKA HE3aBUCUMO OT TOTO, POKIIEH PeOCHOK B Opake
i BHe Opaka. B3aumuble npaBa U 0053aHHOCTH MEXIy OTIIOM U PEOCHKOM, €CIIM OTell U MaTh pe-
OeHKa He COCTOST B Opake, BOZHMKAIOT C MOMEHTAa BHECEHUS B YCTAaHOBJICHHOM MOPSIIKE CBEJICHHUM O
HEM Kak OTIIC B 3allMCh aKTa O POXKJICHUU pedeHKa JIMO0 ¢ MOMEHTa BCTYIUICHHUS! B 3aKOHHYIO CHITY
pelIeHus cyna o0 YCTaHOBJIGHUHU OTIIOBCTBA, eciiu MHoe He npeaycmorpeno KobC. [letu, poaurenu
KOTOPBIX HE COCTOSIT B Opake, UMEIOT Te e MpaBa U O0SI3aHHOCTH 110 OTHOLICHUIO K POAUTEISIM U UX
POICTBEHHUKAM, YTO U JETH JIMIl, COCTOAIINX B Opake Mexay coboii [1, ct. 50]. Takum obpaszom, B
COOTBETCTBUHM C COBPEMEHHBIM 3aKOHOAATeNLCTBOM PecnyOnuku benapych BHeOpauyHble neTH He
HMMEIOT 0COOO0T0 MPAaBOBOTO CTAaTyca M 00JIAal0T TAKUM e HaOOpOM TIpaB, KaK M JIETH, POKJICHHBIC B
3aperucTpupoBaHHOM Opake. Tem He MeHee, 3aKOHO/IATEIbCTBO, PETYIHPYIOLIee MPABOBOE MOJIOKE-
HUE BHEOPAYHBIX JIETEH, MPOILIO AOITHNA U MPOTHBOPEUUI ITyTh CTAHOBJICHUS U pa3BUTHs. PaccMoT-
pEeHHE MPABOBOTO MOJOXKEHUsI BHEOPAUHBIX NETEil B MCTOPUYECKOH PETPOCIIEKTHBE MOMOXET IPO-
CIIEZIUTH IBOJIOIMIO 3aKOHO/IaTENILCTBA U BBISIBUTH OCOOEHHOCTH €TI0 Pa3BUTHS.

B Poccuiickoil uMnepun BONPOCHI MPABOBOTO IMOJIOKEHUSI BHEOPAUHBIX JETEll CTAaHOBHIIMCH
MPEIMETOM PAaCCMOTPEHHUS TakuX y4ueHbIX, Kak K.A. Hesommun [2], I'.®. llepmenesuy [3], oOcyxaa-
JMCh Ha cTpaHuIax xypHaios [4], [5]. A.W. 3aropoBckuii paccMaTpuBall JaHHYIO MPOOIEMATHKY B
KOHTEKCTE ceMerHOoro npaBa [6]. CoBpeMeHHbIE UCCIEA0BATENN TAK)KE U3YYaOT UCTOPHUIO MPABOBOTO
noyoxkeHust BHeOpauHbix aereil. Tak, V.I'. BoliHuioBa B paMKax AUCCEPTAIMOHHOTO WCCIIEIOBAHHMS
u3ydaja MpaBoOBOE MOJOKCHNE HE3aKOHHOPOKICHHBIX JHIl B Poccuu B XIX — Hauane XX BB. [7].

[lenpto maHHOUN PAaOOTHI SABISIETCS UCCICIOBAHUE MPABOBOTO TOJOKEHUSI BHEOPAYHBIX JeTei
Ha Oenopycckux 3eMisix B kKoHie X VIII-XIX Ba.

OcHoBHast yacThb. B pesynbrare Tpex paszgenos Peun IlocrionuToil Genopycckue 3emMiau CTainu
yacTbio Poccuiickoil umrnepuu. B 1okyMeHTax, KOTOpbIE pErIAMEHTUPOBAIIN MTPUCOCAUHEHUE TEPPUTO-
pun benapycu, TOBOPHIIOCH O COXpaHEHHMH OCOOCHHOCTEH MECTHOTO IpaBa, B CBSI3M C YeM BO3HHKIIA
HEOOXOIMMOCTh CUCTEMAaTU3MPOBAaTh 3aKOHO/IATENBCTRO, JIeiiCTBOBaBIIee Ha Oenopycckux 3emisix. [o
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sroii mpuuuHe B 1838 r. ObUT moaroToBieH mpoekT CBoJa MECTHBIX 3aKOHOB 3alajHBIX T'yOepHHUI.
Jaunbiit CBOJI, B YaCTHOCTH, PETYJIMPOBA BOIIPOCHI, KACAIOLIHECS MPOLIEAYPhI OCTIapUBaHHsI 3aKOHHO-
ctu poxenus nereil. Tem He meHee, CBOJI MECTHBIX 3aKOHOB 3aIlaJHBIX TYOSpHUH TaK U HE BCTYIIMI B
CHITy. DTO CBsI3aHO ¢ YHU(HUKAITUEH 3aKOHOIATEITILCTBA, BRI3BAaHHOUM BoccTannueM 1830—1831 rr. OnmHako
B CBOJ] MECTHBIX 3aKOHOB 3aI1aIHBIX I'yOepHHid OblH BKITI0OUeHbl HOpMbI Ctatyta BKJI 1588 r., coxpa-
HUBIIIHE CBOE JICUCTBHE MOCTIE BKIIFOUEHHSI OETOPYCCKHUX 3eMeNTh B COCTaB PoccHIiCKON UMIIEpHUH.

B Benukom kHspkecTBe JIMTOBCKOM 3aKOHHBIM CUMTAJICS Opak, 3aKJIIOUYEHHBIA B LIEPKOBHOM
¢dbopme. Ha ocHoBanum 3toro B coorBercTBum co Ctatyrom BKJI 1588 r. netu, poxaenHsie B Opa-
Ke, 3aKJIFOYCHHOM HE B IIEPKOBHOM (popMe, MpU3HABAINCH HE3aKOHHOPOXAEHHBIMU. HezakoHHOpO-
KJICHHBIM CUHUTAJICS TaKXe PeOEHOK, OT KOTOPOTo OTEI| «IIpU CBOEH KU3HU OTKA3aJICSd U HE CBOUM
CBIHOM cuuTal Obl». Ilpu 3TOM peGeHOK He MPU3HABAJICS HE3aKOHHOPOXKAEHHBIM, €CJIM OTEI] OTKa-
3aJICsl OT HETO «M3-3a CCOPbI U B THEBE MPOTUB ChIHA WJIM JKEHBI CBOCI», a TAaKkKe €CIH OTEll <«(IJIH-
TEJIbHOE BPEMsI CUUTAJl €ro CBOMM pebeHkom». Kpome Toro, oTerr He MOT 0TKa3aThCsi OT peOeHKa OT
MepBOTO Opaka IMpH BCTYIUICHUH BO BTOpoi Opak [8, pasa. 111, apt. 28]. Yka3anusie Hopmbl CtaryTa
BKJI Bouwn B CBOA MECTHBIX 3aKOHOB 3amaaHbIX ryoepHuit. Tak, 8 285 CBoja 3akperuisii, 4To po-
JIUTENN HE MOTJIM OCTapUBaTh 3aKOHHOTO POXKJIEHUS CBOUX JETe B CIEAYIOIUX ciydasx: 1) mo
ccope MeXAy co0olo, U B THEBE Ha HUX; 2) €CIH B MPOJOJKEHUH HEMAJIOT0 BPEMEHU MPU3HABAIN
HX CBOMMH JICTHMH, a ce0s CympyraMu; 3) eClid BCTYIIST B HOBBIH Opak [9, § 285]. Buebpaunsbie ae-
TH HE MMEIIM HACJIEICTBEHHBIX MPaB, MOCKOJIBbKY HACIEAHUKAMHU MOTIHU OBITH TOJNBKO JETH, POXK-
JIEHHBIE B Opake, 3aKIIF0UeHHOM B 1iepkoBHOU popme [8, paszz. 111, apr. 28].

Kpowme Toro, B apt. 32 pa3a. IV Craryra BKJI npenycmarpuBaioch 0CBOOOKAECHUE OT CMEPT-
HOM Ka3HM JUIla, COBEPIIMBIIET0 yOUNHCTBO HE3aKOHHOPOXAeHHOTO. Eciii MaTh yOUTOro He3aKoH-
HOPOXKJIEHHOTO ObLNIa JKMBA, €il yITaunBaniach KOMIICHCAIUS KaK 32 YOMIICTBO MPOCTOrO YelIOBEKa
JaXke B TOM Cliydae, eClid OTIIOM peOeHKa ObUT «3HATHBIN» YenoBek [8]. B manHOM ciydae MOXHO
HAWTH KOCBEHHOE yKa3aHUE Ha TO, YTO COCIIOBHBIC IMpaBa OTIa HE MepeaBalich BHEOpaYHOMY pe-
o0enky. B coorBercTBum ¢ apt. 28 paza. Il Craryra BKJI, ecnu kTo-mm60 Ha3Ball MO HE3aKOHHO-
POXJIEHHBIM U HE JIOKa3aJl 3TOro, TO OH JOJDKEH ObUI YIUIATUTh €My «JIBOWHHOe OecuecTue». ITa
HOpMa mojyunia 3akperienne B § 487 CBojia MECTHBIX 3aKOHOB 3aIlaIHbIX TyOepHuit [9].

Taxum o6pazom, B Ctaryre BKJI 1588 1. 3akperuisianch ycioBUsl OTHECEHUS JIeTel K KaTero-
puu BHEOpauHbIX. Takue 1eTy He UMEeNU IpaBa HacJIeJOBaHUs UMYIIECTBA POJIUTENIEH.

Poccuiickomy 3aKOHOAATENLCTBY TaKke OBLJIO M3BECTHO JETICHHE JETeH Ha 3aKOHHBIX U He3a-
KoHHOpOXIeHHbIX. Kak yka3biBaeT W.I'. BoitHWOBa, «pa3aeleHre IeTeil Ha «3aKOHHBIX» U «HE3aKOH-
HBIX» OBLJIO BBI3BaHO 3a00TOH O «YUCTOTE POJa» U COXPAHEHUH HACIEAyeMOro umymiectsa» [7, c. 35].
[Ipy 5TOM Ba)XKHO OTMETHUTH, YTO B COOTBETCTBUHU C MOCTaHOBJIeHUsAMU [IpaBocnaBHol llepkBu BHe-
OpauHbIe JIETH CIICJOBAU COCTOSIHUIO MaTepy M HACIICNOBATH €€ MMYILECTBO, a TAKXKE MMENU TPaBO
TpeOOBaTh COZCPKAHUS M BOCIIMUTAHUS OT OTIIa COOOPa3HO ¢ ero cpenactBamu [6, c. 417-418]. C teue-
HUEM BPEMEHU U3MEHSUIUCH YCIIOBUS, IPU KOTOPBIX JIULIO CYUTATIOCH HE3AKOHHOPOKACHHBIM.

Tak, B cooTBeTCTBUHU €O CT. 89 «CBO/a 3aKOHOB TpaXIaHCKUX» 1832 I. HE3aKOHHOPOKIEH-
HBIMH TPU3HABAIUCH JIETH, POXKICHHBIC BHE Opaka, TaXe €clid UX POJUTENH BIOCIECICTBUU BCTY-
nuwi B Opak. He3akoHHOPOXKACHHBIMU CUUTAIHNCh JIETH, KOTOPHIE POAUIINCH B pe3yibTaTe CyINpy-
KECKOW M3MEHBI, a TAaKXkKe B Opake, MPU3HAHHOM HE3aKOHHBIM. AHAJIOTUYHAS HOPMa COAEpKAIach B
ct. 131 «CBoja 3akoHOB rpaxkmaanckux» 1842 r. [10, ct. 92], [11, ct. 131], [7, ¢c. 39].

B «CBopne 3axkoHOB rpaxaaHckux» 1857 r. He3aKOHHBIMM JI€TbMH CUUTAIMCH: 1) nuia, pox-
JIeHHbIE BHE Opaka, Ja)ke €ClIM UX POAUTETH BIIOCIEICTBUHU BCTYNUIU B Opak; 2) nuia, poIuBIINe-
Csl B Pe3yabTaTe IIPEN0O0STHU; 3) TUIA, POXKACHHBIE MTOCIIE CMEPTH MYKa MaTepU WUJIU MOCIIe
pacTtopkeHus Opaka, eciiu co THS CMEpPTH MYy)Ka MaTepu WM PACTOPKEHHUsS Opaka o AHS UX POXK-
JICHUS TIPOILIO 0oJiee TPEXCOT IIECTH JHEH; 4) N1lla, pOKICHHbBIE B HE3aKOHHOM U HEICHCTBUTENb-
HOM Opake [12, ct. 132]. He3akOHHOPOKIEHHBIMHU TaK)K€ CYUTAIHCH JIETH OT Opaka, paCTOPTHYTOTO
B CBSI3U C «HECIIOCOOHOCTBIO» MYXKa K CYNPYXECKOMY COXUTHIO [7, ¢. 39-40].

Takum obpazom, B «CBojie 3aKOHOB TpakIaHCKUX» 1857 T. ObUIM YCTaHOBJIEHBI KOHKPETHBIE
OCHOBAHHUS JJIsl IPU3HAHKS JIeTell BHEOPAYHBIMU, a TAK)KE PETTIAMEHTUPOBAJICS CPOK, MO0 MCTCUCHHUH
KOTOPOI'0 JIOMYCKaJlOCh OCMIapMBaHUE 3aKOHHOCTH POXKICHUS (€CIM peOCHOK POJIMIICS 10 UCTEUCHUU
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306 nHelt mocne mpeKpaiieHus: Opaka BCIEACTBUE CMEPTU MY»Ka WIIM TOCIIe PACTOPKEHUST OpayHOTrO
coro3a). [1ogo0HBI CPOK YCTAaHOBJIEH M B COBPEMEHHOM OCIIOPYCCKOM 3aKOHO/ATeNbCTBE. Tak, co-
rinacHo cT. 50 KobC B3anMHbIe npaBa U 00S3aHHOCTH MEXIY OTLIOM M peOEHKOM BO3HHUKAIOT C MO-
MEHTa POXKJICHUS peOCHKa, €CIIM OTeIl U MaTh peOeHKa COCTOAT B Opake miii peOCHOK POXKICH B TeUe-
HUE JCCATH MECAIICB CO JHS MPEKpaIIeHus Opaka WK MPU3HAHUS €ro HeAeHCTBUTENbHBIM [ 1, cT. 50].

[Ipu sTom ct. 131 «CBoaa 3akoHOB rpaxkaaHckux» uznanus 1857 u 1900 r. ycranaBnuBana,
9TO «3aKOHHOCTH JIUIIA, POKIEHHOTO 10 ucTedeHuu 306 AHE mocie nmpekpamieHus Opaka CMEpThIO
My’Ka WM TIOCIIE PACTOP)KEHHUS Cero Opaka YCTAaHOBIIEHHBIM Ha TO MOPSAIKOM, MOTYT OCHapuBaTh
BCE T€, KOUX IpaBa JIMYHBIC WM 110 UMYIIECTBY OBLIM OBl HAPYIIIECHBI Yepe3 MPU3HAHUE €r0 3aKOH-
HOPOJKJIEHHBIM, HO HE MO3JHEC KaK depe3 6 MecsIeB Mmocie poxaeHus miaaneHia» [12, cr. 131],
[13, cT. 131]. Kak cnpaBeuyinBo ykasbiBan .. IlleprieneBuy, «C 3TO TOYKH 3pEHUS TPUXOTUTCS
MpU3HATh 3aKOHHBIMU JIETEH, POKIEHHBIX CITYCTsI JIBa TOJa MOCJe CMEPTU MY»Xa WU TMOCcIe OKOH-
JyaHus pa3Bogay» [3, c. 728-729].

Jletu, poxeHHbIE OT Opaka, pacTOPrHyTOro Mo MpUYUHE Npeno0oIesHusl MaTepu, IpU3HaBa-
JIUCh 3aKOHHBIMH, €CITM MX POXKIICHHE MIepe]] pacTOp:KeHHEeM Opaka He ObUIO CKPBITO OT MYXKa MaTepH
1 €Clii He OBUIO JPYTHX J0Ka3aTelbCTB MX He3akoHHOCTH [12, cT. 135]. B cooTBercTBUM co cT. 134
«CBo/1a 3aKOHOB TPaXXTAHCKUX», €ClIi Opak ObUT pacTOPTHYT BCIEICTBHUE «HECTIOCOOHOCTH K Opad-
HOMY COXKHMTHIO», TO JE€TH, PO’KICHHBIC B 3TOM Opake, MpU3HABAIKCh He3aKOHHBIMH [ 12, cT. 134].

B cBoro odepenp, AeTH, KOTOPBIE POJIUIINCH IO €CTECTBEHHOMY MOPSAKY» CIUIIKOM PaHO
rocJie 3aKiIrodYeHus Opaka, T. €. 1o ucreueHus 180 gHel mocne BeHYaHus, MPU3HABAIUCH 3aKOHHBI-
MU, €CJIM OTEI[ He OTPHIIA] 3aKOHHOCTH MX pokacHus [12, ct. 119, 125], [3, c. 727].

Ecnu xe orelr He kenan nmpu3HaTh peOEHKa CBOMM, €MY JIOCTATOYHO OBLIO COCNATHCS HA TOT
(dakT, 9TO0 PeOCHOK POJUIICS paHee 3aKOHHOTO CPOKa, T. €. 180 maHe# mociae BeHUaHusl, He TPUBOIS
HUKAKUX MHBIX JIOKA3aTelIbCTB B MOJIb3Y TOTO, YTO PeOSHOK HE MOT OBITH OT Hero 3ayat. J{s ompo-
BEPXKEHHUS CIopa O HE3aKOHHOCTH POKJIEHUSI HE0OX0AUMO OBLIO MPEACTaBUTh MUChMa OTIA U Y-
r'He J0Ka3aTelbCTBA TOTO, YTO OH OOpamiaics ¢ peOeHKOM, Kak C POJHBIM, 3a00THIICS O €r0 COJep-
»KaHWW ¥ BOCIIMTAHUH, pa3pelan HOCUTh ero hamunmio [12, ct. 125], [3, c. 728].

CrnemyeT 0c000 OTMETUTH, YTO 3aKOHOAATEIHLCTBO HE MPU3HABAJIO CBSI3U BHEOPAUHBIX JIeTEH C
poautensimu. B cooTBeTcTBUHM €O cT. 136 «CBoa 3aKOHOB rpaxkaaHcKux» 1857 r. HE3aKOHHBIE Jie-
TH HE UMEJH TpaBa Ha (aMUIHIO OTIA «M 3aKOHHOE TOCJIe HEro WM MOCTIe MaTepy CBOEH B UMY-
mecTBe HacaeacTso» [12, ctT. 136].

«CBop 3ak0HOB rpaxaaHckux» 1832, 1842 rr. He nmpenocTapisul BHEOpauHOMY peOeHKY IpaBa
Ha ¢ammmro Marepu. Tombko B cT. 140 «CBoma 3aKOHOB TpakaHCKUX» nW3nanus 1857 r. comepika-
JIOCh TIOJIOKEHHE, COTJIACHO KOTOPOMY HE3aKOHHOPOK/IEHHBIM JIETSAM «Ka3aubUX BJIOB, )KE€H U JIEBOK»
HE Ha3Ha4YaIuch (haMWINK MX OTIA WIK MAaTepH, a AaBaJlOCh «IIPO3BAHUE TIO JKEITAHUIO UX POJAUTE-
neit wim Bocriuratenei [7, ¢. 127]. Ecnu 6pak ObUT 3aKIIFOUEH ¢ MPUMEHEHUEM HACHIIMS UM 0OMaHa,
TO BOIIPOC O MPABOBOM TMOJIOKEHUH POXKIACHHOTO B TAKOM OpayHOM CO03€ peOeHKa MOT Tepe/IaBaTh-
Csl CyZIOM Ha ycMoTpeHue umrneparopa [12, cr. 133]. M3BecTHBI ciydan MpeaoCTaBICHHS pEIIEHUEM
UMIIepaTopa JAETSM, POXKIACHHBIM OT HE3aKOHHOTO Opaka, (haMWIIMK U TIPaB COCTOSIHUSI UX MaTepH, a
TaKKe MpaBa HACJIEIOBAHMS MMYILECTBA MaTEPH, 3a UCKItoUeHUeM poaoBoro. Tak, B 1860 r. mersam
JBOPSIHKY Enn3aBeThl ABIYCTHHOBHY, POJKJICHHBIM B HE3aKOHHOM Opake, ObUIH MPEI0CTaBICHBI Mpa-
Ba MOTOMCTBEHHOTO JBOpsiHCTBA [14, c. 183]. B 1863 1. chiny memanku [lenaren MaciieHHHUKOBOM,
POXKICHHOMY B HE3aKOHHOM Opake, Oblia MpeaocTaBieHa (aMuivs, COCIOBHBIC MpaBa MaTepH, a
TaKKe MPaBO HACIEAOBaHUs UMYIIIECTBA MAaTEPH, HE OTHOCSIIETOCs K pogoBoMy [15, c. 663].

BaxHOo OTMETHTH, YTO OO0SI3aHHOCTH OTIA MO COJIEPKAHUI0 BHEOpAayHOrO pebeHka Oblia 3a-
KperuieHa B YroJIOBHOM 3aKOHOJaTenbCcTBe. B cT. 994 VioxkeHns o Haka3aHUSAX YTOJOBHBIX U HC-
mpaBUTENbHBIX 1885 I. ycTaHaBmMBagach OTBETCTBEHHOCTh «3a MPOTHUBO3aKOHHOE COXXHTHUE HEXKe-
HATOTO C HE3aMY)KHEI0, TI0 B3aUMHOMY HX corjiacuio». CaHKIMs JaHHOH CTaThH MpelycMaTpuBaia
LIEPKOBHOE MOKasHUE, a TaKXKe Bo3jaraia Ha oTia pedeHKa 00s13aHHOCTh «00eCIeUNUTh NMPUITMYHBIM
o0pa3om cojiepkanue MiIajicHna u matepu» [16, cr. 994], [6, c. 436—437]. IIpu 3TOoM BO30OYKACHUE
JieNia 3aBUCENO OT JKeJaHusl Matepu. B jaHHOM ciiydae Bo30yXI€HUE /IeJla MaTephlO SIBISUIOCH OJ-
HOBPEMEHHO U CaMOOOBHHEHHMEM B TPECTYIJICHUU BHEOPAYHOTO COXKHUTEILCTBA. B CBS3U ¢ ITHM
OO0JIBIIIOE KOJUYECTBO JEJI O COJAEpKaHWHM BHEOpayHOro pebeHka He BO30yxmanoch [6, c. 435].
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Kpome Toro, He3akKOHHOE COXKHUTHE HEKEHATOTO C He3aMYXKHEH CUMTAIOCh MPECTYIUIEHHEM TOJIbKO
JUISL JIUIL XPUCTHAHCKOTO BEPOUCIIOBEaHUS. B CBS3M € 3TUM JUIIa HEXPUCTUAHCKOTO MCIIOBEAAHMUS
HE MMEJH IpaBa MOJyYeHHsI COepKaHus Ui BHeOpauHbIX aereit [6, c. 435]. Crates 994 npeny-
cMaTpuBaja ciay4yail pokIeHus peOeHKa TOJIBKO OT CBSI3M HEKEHATOr0 MY)XKYHMHBI ¢ He3aMyKHel
*KeHIIMHOM. Cliej0BaTenbHO, AE€TU, POAMBILNECS B PE3YNbTAaTe CYNPYKECKOH M3MEHBI, TaKXKe HE
HMMEJIH TpaBa Ha MOJy4YeHUe coAepkaHus oT oTua [6, c. 439].

Kpome Toro, 3axoHoaaTenscTBO PoccHiickoit nMIepun 3aKperuisuio 00s3aHHOCTh OTHa 1Mo odec-
MEUYEHUIO CBOMX HE3aKOHHBIX JIETeH, POKJICHHBIX B Pe3yJbTaTe M3HACHIIOBAHUS, a TaKKe B OpauHOM
CO03€, 3aKITFOUCHHOM I10 IPUHYKICHHIO WJIM BCICACTBHE oOMaHa [6, ¢. 439], [12, cr. 663, 666].

BaxHo OTMETUTH, YTO POAUTENN HE3aKOHHOPOXKIEHHOr0 peOeHKa He ObUIM JIMILIEHBI MpaBa
COJIEp’KaTh M BOCHUTHIBATH €T0, OJHAKO 3TO HE SBISIIOCH MX 00s3aHHOCTBIO [4, c. 9]. 12 mapra
1891 r. ObLI0 MPHUHATO BBICOYAIIE yTBEpKIeHHOE MHEeHHE [ ocymapcrBeHHoro Cosera «O meTsx
Y3aKOHEHHBIX M YCBIHOBJIEHHBIX», B COOTBETCTBUHM C KOTOPHIM Ha POAUTENICH HE3aKOHHBIX IETEH,
POXIEHHBIX B HEIEHCTBUTEIBHOM Opake, Obliia BO3JI0KeHa 00s13aHHOCTh UX COAEpPaHUS U BOCIIHU-
tanus [4, ¢. 51]. Tak, B OTHOIIIEHUH JIeTEH, POKIECHHBIX B Opake, MpU3HAHHOM HEJEHCTBUTEIbHBIM,
POIUTEH MCIIONHSUIN JI0 UX COBEPUICHHOJICTHS 00SI3aHHOCTH, ONpe/ieieHHbIe B cTaThe 172 «CBoxa
3aKOHOB TPAXKJAHCKUX», T. €. OHU ObUTH 0053aHbI JaBaTh HECOBEPIICHHOJIETHUM JETSIM «IpONUTa-
HUE, OJICKy U BOCIUTAHKE, J0OpOE U YECTHOE, M0 cBoeMy coctosiHuio» [13, cr. 133], [4, c. 52].
JlpyruM KateropusiM BHEOpAUYHbIX JIETEH Takoe MPaBo MPEJ0CTaBIECHO HE ObLIO.

He3akoHHOPOXKICHHBIE JETH MPUYUCIISIINCH K IMOaTHBIM cOCOBHAM. B «3akoHax o cocTos-
HUSX» coJiepKajiach cienyromas HopMa: «He3akoHHOpOXKIeHHbIe, K KaKoMy Obl 3BaHUIO HU IMPH-
HQ/IJISKAINM UX MaTepH, IPUITUCHIBAIOTCS K MOJATHBIM 00IIecTBaM /10 coBepuienHoneTus. Ilo moc-
THKEHUH COBEPILIEHHOJIETUSI MOTYT OCTaBaThCs B TOM 3BaHUU, B KaKO€ MPUITMCAHBl BOCIIUTATEISIMH,
WJIK K€ M30paTh 0 COOCTBEHHOMY YCMOTpPEHUIO Jpyroe 3BaHue» [15, c. 854-855], [17, npum. k cT.
570]. Takum 06pa3om, BHEOpaUHBIN peOCHOK JTBOPSHKH U IBOPSHUHA K JIBOPSHAM HE MPUUYHUCIISIICS.
To ects BHEOpauHOE pOXKIEHUE BICKIIO 32 COOON yMmalieHHE B IpaBax COCTOSHUSA [6, c. 445]. Cre-
JI0BaTeIbHO, 3aKOHOIATENbCTBO Poccuiickoit uMnepuu ObLIO HAIlpaBJIEHO Ha TO, YTOOBI HE JOIYyC-
TUTH TIepeady MpaB JBOPSHCKOTO COCIOBUSI BHEOpauyHbIM eTsM. He3akoHHOpOXIeHHBIE HE TpU-
oOpeTalii COCIIOBHBIX IPaB HE TOJIBKO OTLA, HO U MatepH [3, c. 744].

VYiiydiieHue nonoxeHus: BHEOpauHbIX AeTel ObUIO BO3MOXHO ITyTE€M YCHIHOBJICHUS HIIU Yy3a-
KoHeHUs. [IpaBo Ha YCHIHOBIIEHHE CBOMX BHEOpaAuHBIX JeTel ObLJIO 3aKOHOAATENBbHO 3aKPEIICHO
qumb B 1902 1. [18, ¢. 261].

WHCTUTYT y3aKOHEHUs] BHEOPAUHBIX AETEH IMPOIIEN 0Tl M MPOTUBOPEUYMBLIA ITyTh pa3BU-
tus. [To Cratyry BKJI 1588 1. mporienypa y3akoHeHHs He Aommyckaiack. Tak, B apt. 28 pa3zz. III Cra-
tyta BKJI yka3pIBanoch, 4To AETH MPU3HABATUCH HE3aKOHHOPOXKJCHHBIMH JaXe B TOM CIIy4ae, eCIH
orel| 3aKIr0Uai Opak ¢ Marepbio aetei [8]. D1o ke ObIII0 OTpaskeHo B MPUMMEYaHnH K maparpady 288
CBoJla MECTHBIX 3aKOHOB, B KOTOPOM OBLIO CKa3aHO, YTO 3aIpeT y3aKOHEHMs JeTeil OCHOBBIBAJICS Ha
HOpPMaxX MECTHOT'O 3aKOHOIaTE/ILCTBA, KOTOPOE HE MPH3HABAIIO y3akoHeHus [9, § 288].

B 10 ke Bpems B Poccuiickoit ummnepun 13 nronsa 1801 r. BnepBble Ha 3aKOHOJATENBHOM ypPOB-
He Obla ompeesieHa Mpoleaypa y3aKOHEHUS: COOTBETCTBYIOUIME MPOIIEHUS 00 y3aKOHEHUH MOTJIH
M0JJaBaTh TOJILKO OTEI MJIM MaTh peOCHKa, a B cllyyae UX cMepTu — Opar otua. Takxke npaBom oOpa-
IIEHUS ¢ XO/aTaliCTBaMU 00 y3aKOHEHHH 00JIa1aiy OTEKYHbI HE3aKOHHOPOXKIEHHOTO, €CII OHU MOT-
JIM JIOKa3aTh, 4TO €0 OTEIl KME HaMEepPEHUE MPOCKUTh 00 y3akoHenuu [7, ¢. 114], [2, ¢. 375].

B xonne nexabpst 1828 r. Bompoc 00 y3akoHeHHH BHEOpayHBIX AeTeil paccmarpuBaics B ['o-
cynapctBeHHOM CoBerte, T7ie ObUTO IPUHATO PEIIEHUE O TOM, YTO MPOJIOJDKEHHE MPAKTUKH yIOBIIE-
TBOPEHUS MOJAOOHBIX XOAATAICTB HE TOJBKO «HEYA00HO», HO ¥ MPOTUBOPEUUT LIEPKOBHOMY U CBET-
CKOMY 3akoHomatenbCTBY [19, c. 223]. B pesynprate B 1829 r. Bricowaitmmm ykazom Hukomnas |
«Bce npuHocuMble Ero Mmmneparopckomy BennuecTBy mporieHust 00 y3aKkOHEHUH HE3aKOHHOPOXK-
JCHHBIX JI€TeH, NI BOCIUTAHHHUKOB, & TAKXKE O CONPUYTECHUH K 3aKOHHBIM JI€TeH, POKICHHBIX 10
Opaka, MOBEJICHO OCTaBNIATh O0e3 nBuxeHus» [20, ¢. 528], [12, cT. 144, npum.], [21, c. 53].

OpmHako W TOCJIe ATOTO yKasza XojaTaiicTBa 00 y3aKOHEHHWU BHEOPAUHBIX JIETEH IMOaBaJINCh,
BCJIECTBHE 4Yero B 1858 r. ObUT M31aH CEKPEeTHBIM yKa3 A PYKOBOJCTBA NPU PACCMOTPEHUU
poch0d 00 y3aKOHEHWH HE3aKOHHOPOXKACHHBIX. COTJIaCHO TaHHOMY yKa3y MPoCchObl 00 y3aKOHCHUH
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MPUHUMANIUCh OT OTHA BHEOpauHbIX AeTed. PaccMoTpeHHMe 3THX XOAaTalCTB IPOU3BOIMIOCH C
MpPeIBAPUTENILHOTO pa3pelieHusl ummeparopa. [Ipyu BbIHECEHHM peIIeHHs YYUTHIBAIHMCH 3aClIyTH,
«OKa3aHHBIE MTPOCUTETIEM WJIM TEMH €ro JeTbMHU, KOUX OH JKEeJaeT y3aKoHUTh». HeoOxoaumo ObLI0
YIOCTOBEPUTHCS B TOM, YTO BCE JETH ObUIM POXKIIEHBI HE B PE3yNbTaTe CyNpyKECKOW U3MEHBI U OT
TOM KEHIUHBI, C KOTOPOW OTEIl AeTeil BMOCIEACTBUM BCTYNWI B Opak. Bee yka3aHHbIE cBEICHHS
BMECTE C 3aKJIIOYEHUEM MPEICTABISIIMCh HA YCMOTPEHUE uMieparopa [22, ¢. 5].

HecmoTpst Ha TO, 4TO 3TH NpaBuiia HE ObUIM OOHAPOJOBAHBI, BIOCIEICTBUH OBLIO M3AAHO
Bricouaitiee moenenue ot 18 urons 1858 r. [23, c. 33-34], koTOphIM OBLT perIaMeHTHUPOBAH T10-
PSIOK UCTIOTHEHUS YKa30B 00 y3aKOHEHUU JeTel, pOXKAeHHBIX 10 Opaka. B naHHOM JOKyMeHTe To-
BOPUJIOCH, YTO MOJOOHBIE YKa3bl MOJKHBI ObLIM BHOCUThCA B CeHAaT He IJid OMyOJMKOBaHMS, a
JMIIb «UIs XPaHEHHSI U OOBSBIICHHS O HUX MPOCUTEISIMY [ 6, ¢. 428—-429].

B 1881 r. 6b110 M31aHO BhICOUAKIIIEE MMOBEJIICHUE O MEPECMOTPE MPABUI CEKPETHOTO HACTaB-
nenus 1858 r. 00 y3akoHeHHH n00pavyHbIX AeTeid. CoraacHo 3TOMY MOBEJICHHIO, MUHUCTPOM FOCTH-
UK OBLT BBIPAOOTAH MPOEKT 00 Y3aKOHCHUHW M YCHIHOBJICHWHU, KOTOPHIM ObLT BHECeH B ['ocymapcT-
BeHHBIM CoBeT B 1890 1. 1 ¢ HEOOIBITMMU U3MEHEHHSIMU TOJTYYHII CUITy 3aKOHA B BUJE MpaBui 12
mapra 1891 r. [22, c. 6-7], [24, c. 111-114]. Beicouaiinie yrBepxacHHOe MHEHHUE [ ocymapcTBeH-
Horo CoBera «O JIEeTSIX y3aKOHEHHBIX M YCHIHOBICHHBIX» OT 12 Mapta 1891 r. 3akpenusno ycioBus
U TIpoLieaypy y3akoHeHwus [24, ¢. 111-114].

[Ipouenypa y3akoHEHHsI OCYLIECTBISLIACH IBYMsI CIIOCOOAMU: MTOCPEACTBOM Opaka poauTeneit
iy 1o Beicowaiimemy ykasy [3, ¢. 729]. 3akon 12 mapra 1891 r. cogeprkan npaBuiia Kak MaTepu-
aJIBHOI0, TAK W MPOIECCyabHOTO Mpapa. [lepBbie BOLILIM B CT. 144" «CBona 3aKk0HOB rpakaaH-
CKHX)», BTOpPbIE — B Y CTaB rpakJIaHCKOTO CyJOIPOU3BOICTBA (CT. 14601—14607) [5,c.92].

Cratps 144 «CBojia 3ak0HOB rpaxaanckux» uzganus 1900 r., BBenennas B 1891 r., ycra-
HaBJIMBaJa CIEAYIOLIUE MpaBuia y3akOHEHMs: 1) naHHas mpolenypa pacpoCTpaHsIach TOJbBKO HA
XPUCTHAH; 2) JIETH Y3aKOHSIMChH MOCPEICTBOM Opaka poauTeNe; 3) y3akoHEHue JeTeH, POXKICH-
HBIX B pE3yJIbTaTe CYNPYXECKOM M3MEHBI, HE IONYCKAIOCh; 4) y3aKOHEHUE OCYLIECTBIISIIOCH B CY-
neOHOM MopsAKe, MPEIyCMOTPEHHOM B Y CTaBe rpa’kJaHCKOr0 CYAOMPOU3BOJICTBA; 5) y3aKOHEHHbBIE
JeTH CYUTAIHMCh 3aKOHHBIMU CO JHS BCTYIUICHHSI UX POJIUTENCH B Opak M MOJIb30BAIHCH C 3TOTO
MOMEHTa BCEMH IpaBaMM 3aKOHHBIX JeTel; 6) B cilyyae MpU3HaHUA Opaka poauTeneil HelaeHCTBH-
TEJIbHBIM, @ TAK)KE B CIIy4ae €ro pacTOPXKEHHUS MpaBa y3aKOHEHHBIX JIETeH ONpeaessuiuch Ha TOM XKe
OCHOBAaHNH, KaK U [paBa ACTeil, pOXKICHHBIX B Opake [24, c¢. 112], [13, ct. 144Y].

VY3akoHEHHE COCTOSIIO B TOM, YTO BCTYIUICHUE POAMTENICH BHEOpayHOro peOeHKa B Opak Imo-
CJI€ €r0 POXKJIEHUS IPEIOCTABIIAIO EMY IIpaBa 3aKOHHBIX aerel [3, c. 730].

XonaraicTBOBaTh 00 y3aKOHEHHUH MOTJIM POJUTENH y3aKOHSEMOTO, a MOCJe CMEPTU POAUTE-
JIeii — OIeKYHBI U caM y3akoHsieMbril [25, cr. 1460'2], [6, c. 477]. o pasbscuenuto Cenara, ompe-
JielieHre cyna o0 y3aKOHEHHH JIMIIb YAOCTOBEPSIO Y3aKOHEHHE, HO He MPOU3BOJIWIO €ro. Y3ako-
HeHUe BHEOpauHBIX JeTel ObUIO CBSI3aHO HEMOCPEACTBEHHO ¢ OpakoM pOAMTENEH, a CYA TOJBKO
yaoctoBepsia ¢akt y3akoHeHus [21, c. 16].

Taxum o6pazom, ¢ 1891 r. HHCTUTYT y3aKOHEHHUS MOJIYYMIJ YETKYIO 3aKOHO/IATENIbHYIO peria-
MEHTAIMI0. beln onpeneneHsl yCIOBUS y3aKOHEHHSI, a TAaKXKe JE€TAIbHO yperyirpoBaHa ero mpo-
neaypa. B pesynprare naHHOHN mpoleaypbl BHEOpauHble JETH MOJIyYalld paBa 3aKOHHBIX, YTO CY-
LIECTBEHHO YJIy4IlIaJlo UX IIPABOBOE MOJIOXKEHHE.

3akiioueHue. 3aKOHOAATEIBCTBO, KOTOPOE JEUCTBOBAIO Ha OETOPYCCKHX 3€MIISIX B KOHIIE
XVII-XIX BB., paznuuano 3aKkOHHbIX U HE3aKOHHOPOXkAEeHHbIX nereil. Ctatyr BKJI 1588 r. 3akpe-
IUISUT, YTO JIETU MPU3HABATIUCH HE3aKOHHOPOXKIEHHBIMH, €CJIM OHU POJIIINCH HE B LIEPKOBHOM Opa-
K€, a TaKKe €clu oTell oTKazaiucd oT Hux. Kpome toro, Craryr 1588 r. ycranaBiauBai, 4yTO BHe-
OpayHble 1eTH HE UMEIU TpaBa HACJIEeIOBaHUS UMYIIECTBA POJUTENIEH.

3aKOHOATENBCTBO PoccHIiCKOM MMIEpUN YCTaHABIMBAJIO KOHKPETHBIE OCHOBAHMS Ul IIPU-
3HaHUS JIeTe HEe3aKOHHOPOXKIIEHHBIMH, a TaK)Ke CPOK, 110 UCTEYEHUH KOTOPOTO JOIMyCKaIoCh OcIa-
pHBaHUE 3aKOHHOCTH POKAEHUS (eciu pedeHOK poausics 1o ucreuenun 306 qHel mocie npekparie-
HUs Opaka BCJIEICTBHE CMEPTH MY’Ka HJIM TTOCIIe PACTOPKEHHSI OPAYHOTO COI03a). 3aKOHOATEIIHCTBO
Poccuiickoil MIIepuu TakKe JIMIIAI0 BHEOpayHbIX JIeTel MpaBa HacjaeJOBaHUS MMYILECTBA POAUTE-
neil. Pogurenu, B cBOO o4epenb, HE UMENU POIUTENbCKON BIACTH HAl IETbMU M HE HECIIH MO OTHO-
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MICHUIO K HUM HUKaKuX oOs3aHHOCTed. JInmb B 1891 r. et oT HeAeHCTBUTENILHOTO Opaka MoIyyu-
JIM TIPAaBO Ha «IIPOMHUTAHUE, OACKAY U BOCIIUTAHHUE» OT CBOMX poauteneid. OQHUM U3 CPEICTB yayd-
HICHUS TIOJIOXKEHUS HE3aKOHHOPOXKJIEHHBIX JIeTel siBisuiachk mpoueaypa y3akoHeHus. [lo Craryry
BKJI 1588 r. y3akonenue aererr He pomyckanock. [locine ormensl Craryra 1588 r. Ha Genmopycckux
3eMJISIX TTONYYHJIO PAaCHpOCTPaHEHHE OOIIEUMITEPCKOE 3aKOHOAATENbCTBO. Bhicouaiiiie yTBepkIeH-
Hoe MHeHue ['ocygapctBeHHOoro Cosera «O AETSX Y3aKOHEHHBIX M YCBIHOBJIEHHBIX» OT 12 maprta
1891 r. 3akpenuiio ycioBHs M MPOLENYPY Y3aKOHEHHA. B pe3ynbrare y3akoHeHHs BHEOpauHbIE AETH
MOJTyYaliy 1paBa 3aKOHHBIX, YTO CYHIECTBEHHO YJIy4YIlalo UX MpaBoBoe nojoxeHue. [Ipu aTom nan-
Hasi MpoLeypa paclpoCTpaHsia CBOE JEHCTBUE TOJBKO HA JIMI] XPUCTHAHCKOTO BEPOUCIIOBEIAHUS.
Y3akOHEHHUIO He MOAJIeKaIN AETH, POJUBIINECS B pE3YIbTaTe CYNPYKECKON U3MEHBI.
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